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Cms, like Perera's Armour^ is a student's work, and the modest 
sentiments of the preface to that book are echoed by the com- 
piler of this. No originality is claimed for this digest, but no 
pains haye been spared to make it as complete as time and materials 
could permit. Consistent with the general plan of the work — to deal 
only in outline with the Law of Contract as learned (and practised) 
in Ceylon — ^the temptation to treat somewhat exhaustively of any par- 
ticular topic, however strong it may have been, especially in the 
Roman-Dutch Law division, has been successfully resisted throughout, 
with the single exception, perhaps, of lengthy extracts from opinions 
bearing on the Law of Master and Servant. In endeavouring to 
study brevity in these outlines nothing has been wilfully done, or 
knowingly omitted, to detract from the usefulness aimed at by the 
author. This digest is the outcome of very careful and painstaking 
research, covering a period of more than two years, and nothing has been 
left undone to ensure accuracy of statements, and this has not been 
found very easy in summarising the opinions, at times conflicting, of the 
writers on the Roman-Dutch Law. 

The portion of the book devoted to the outlines of English 
Law contains an Analysis (kindly permitted by the publishers) of Po- 
lock's Principles of Contract with references to Anson's Law of Contract^ 
followed by select maxims and illustrative cases. The revival of Law- 
learning by the present Chief Justice of Ceylon has rendered it 
necessary, as regards the Roman-Dutch Law, to go beyond the nar- 
row limits of Van Der Linden to Voet, Grotius, Van Der Keessel, and 
Van Leeuwen. Evans' translation of Pothier on Obligations is made 
use of largely. A summary of the chief Ceylon Ordinances relating 
to contracts is given followed by a collection of illustrative Ceylon 
Cases. The rulings cited to explain and illustrate the Labour- Laws of 
Ceylon contain the most principal cases on the subject of the relation 
of Master and Servant in that country, and no decision of any 
importance has been left out. From the scope of this book it has 
been thought desirable to exclude all but incidental mention of Ne- 
gotiable Instruments and Partnership. 

An index kindly compiled by a friend is added. Much 
credit is due, and the author's thanks are, to the Manager of the 
Ceylon Observer printing works for the clearness and despatch of 
workmanship in the printing of these pages. There are a few 
misprints, but they are not of such a nature as to necessitate a 
sheet of errata. The author's thanks are due also to Mr. Brodie, 
the proprietor of the Clifton Press (where the first eight forms of 
the book were printed) for kind facilities in the arrangements re- 
garding the printing of the book, 

The author cannot conclude this advertisement without grate- 
fully acknowledging his thanks to His Lordship the Chief Justice, 
Sir John Winfield Bonser, for kind permission to dedicate this Digest 
to him ; and his thanks are due also to those who (notably Mr. J. T, 
Blaze of the Colombo Bar) by valuable suggestions and assistance 
have encouraged the publication of this book. 

The author humbly hopes that, with all its shortcomings, 
this Digest will be received favourably by those for whom it is meant, 

Colombo, June 21st* 1897. I. T, 
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The "Ceylon Examiner," August 23rd, 1897. 

(Edited by J. T, Blaze^ Esq.^ Barrister-ai-law ; Advocatey Colombo.) 

We owe an apology to the authcwr for the delay to notice this book 
"Of which it i« now some time since be was good enough to send us afi advcwice 
copy. Bot when we state that the delay was mainly due to our desire to 
examine the book carefully, we are sure be will botJi forgive the latene^ 
of this notice, and better appreciate the verdict he did us the honour to 
seek at our hands. For we may say at ouce that the book, small as it is, con- 
tains a very lar^ amount of important and intei^&ting matter, judiciously 
selected, carefully arranged, and expressed with a clearness that maker" it 
difficult to misapprehend, and often with a pointed brevity that goes far to 
-ensure a ready recollection. The plan is admirable, and it has been ad- 
mirably executed. Qf the making of law books, even locally, there would f 
aeem to be no end, if we may judge by cercain advertisements attached to 
^is publication. But hitherto, if we except the Institutes of Justice Thom- 
son and the translation of portions of Voet by Mr. Berwick, they have for | 
the most part taken the form of Reports. And they were adapted rather ( 
to the convenience of practitioners than to the needs of the student. The 
special feature of this book, however, is that it has in view, prisaarily at 
least, the interest of professed students rather than of those who are 
occupied with the practice of the law. It is, in short, a book 
<;ompiled by a student for th^ use of students ; and from its completeness 
aaad accuracy and its lucid arrangement is calculated to be of excellent 
aervice to those who would use it as it should he used ; that is to say as a 
.guide and auxiliary to, and not as a substitute for, larger works. No one 
will suppose — nor does the author pretend — that the reading of this book 
will confer a mastery of such a large and difficult subject as that of con- 
tracts. But it is safe to say that its judicious use will help the student 
to obtain an accurate outline of the leading; principles, and a very fair 
knowledge of the leading cases, and in especial will help him so to dijrest 
his knowledge that it shall be of gei\ice not only at an examination, but 
oven in the exigen'^'ies of actual practice. 

The book is dedicated to Chief Justice Bonger — a very appropriate : 
acknowledgement of the impulse he has given to the study of the law in 
those Roman Dutch writers wto, once regarded with a sort of superstitious \ 
vene ation, came in later days to be the victims of an equally iudiscrimi- 
nating neglect. The first part uf the book contains an outline of the Enj^lisli 
Law of contracts, mainly in the form of an analysis of Pollock's well-known 
book on the subject. Pollock is a book that offers difficulties by which 
students, and even others than local students, are often repelled, It pre- 
supposes a familiarity with legal terms and legal conceptions, and also with 
legal history, fo to say, which the majority of those who approach it for the 
fir^t time seldom bring to its study. 

Ihe analysis pres iited by Mr. Tambyah will do much to 
help the young student to find his way amid a variety of {statements 
and facts and references and quotation, the I earing, and very often 
even the mealing, of which he finds it hard to discover. It was a 
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good idea to enrich this analysis with references to the more popular 
work of Anson; and it is safe to say that any one who has taken the pains 
to read through Pollock with the help of these 92 pa^es of analysis will not 
be far to seek as respects the main features of the !^w of contracts or the 
leading decisions on the subject. There follows a very useful summary of 
cased illustrative of the principles analysed in the previous section and a 
selection of maxims relating to contracts. This seems to us a very useful 
section, and we could even wish it were longer. Next comes a very ser« 
Yiceable outline of the Roman-Dutch Law of conti^cts. It is in this part 
of his studies that the student is most offen in need of help. It is mere 
mockery to send him to Voet, who is as a rule inaccessible, partly by reason 
of the language he writes in, and partly by the difficulty of searching in 
so large a space for the exact thing wanted. Even Grbtius and Vander Kee- 
sei are hard to come by; while Berwick^s translation often presents difficul- 
ties that fairly keep the original in countenance. In these circumstances, 
it was a happy idea of the author to pick out the most important topics, 
arrange them in methodical fashion, and give brief references to book or 
title or chapter or page where the subject is discussed or referred to. Next 
comes a summary of such Ceylon ordinances as relate to the subject of 
contracts, followed immediately by some illustrative rulings of our courts. 
Here the author has been greatly helped by, and has made very good use 
of, the various local Reports — from Marshall and Morgan down to the New 
Law Reports. The book closes with a section on a subject, that one would 
scarcely have expected to find dealt with in a work such as this. The 
author has, however, both shown good judgment and proved his desire to be 
useful by dealing with it, though ever so briefly. The Contract between 
master and servant is a subject of every day interest to many, and, we 
need scarcely add, a subject bristling with difficulties. But here is one 
more aid. Even one of the latest cases, the ** Orwell Cooly Case," is we see 
referred to. We would commend this part of the book to the attention of 
those it chiefly concerns. Not, of course, that we recommend it as an ar- 
moury whence either master or servant may obtain all the equipment needed 
to fight out a court case. That would be to make a very hazardous ex- 
periment, and by no means to put the book to the use it was intended for. 
But a reference, for example, to such statements as: "A master has no right 
to stop any portion of his servant's wages for misconduct " and '^A master 
has no right to transfer to another his servant's contract of service without 
the servant's consent" might be of very great use in saving? 
much disappointment and vexation and preventing many ludicrous and 
expensive mistakes. On the whole, we have nothing but praise for this 
volume. It is full; it is clear; it is sound; it is exceedingly helpful. We 
have said that it was designed for students. We will add that it will be 
found very useful even by busy practitioners whenever they have need to 
refresh their memory upon some point or principle. In a word, the book 
is a happy idea, very happily carried out. Might we say that we have 
noted a few errors? Most of them are mere disfigurements and in no way 
injure the sense. But at page 145 (the 10th line from the bottom) there ia 
an omission which readers would do well at once to supply — the omission of 
not before liable in regard to wife's immovables. 



The "Ceylon Observer," July 31st, 1897. 

It seems to us laymen, to be a handy digest, concisely and clearly 
arranged and of great use to law-students. It is also useful in regard to the 
local Labour Laws and cases decided under them, a matter that should 
interest planters. 
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The ''Times of Ceylon," July 28ih, 1897. 

Mn Tambyah has done well in haying selected the Law ot 
Contract^ for it is ^ snbject most likely to interest every individaal 
of the commnnity. Be informs the pablic that he lays no claim to originality 
but there is no doubt he has sacc<*eded in putting together, on a very impor- 
tant subject, a large amount of valuable information, which he hopes will 
be of some use to the members of the Legal Profession and to the public, 
and particularly to the planters of Ceylon. 

The compiler divides his subject into seven parts, and his treatment 
of it is very creditable to him. In his first part he gives us the Outlines of 
English Law on the subject, with references to cases illustrative of that Law, 
This is followed by a chapter containing some of those maxims relating to 
contracts, with which every lawyer is supposed to be familiar. 

The compiler then proceeds to state the outlines of Roman-Dutch 
Law; on the nature of Obligations and Contmcta with references to the 
great Jurists Van der Linden, Grotias, Voet, Van Der Keesel, and Pothier, 
The subject treated in this chapter is well summarised, and the law student, 
in particular, will find all that he needs to know in a concise form without 
being obliged to dive into those ponderous tomes which are monuments of 
the learning and industry of the jurists referred to. 

The next part contains a summary of the chief Ceylon Ordinances 
relating to Contracts. This is a very useful chapter. It deals with simple 
Contracts in writing, and notarially executed Contracts, and as to what 
establishes an interest iri land, &c. It also informs the reader in what 
matters the Englith law and English Commercial law are in force in Ceylon, 
and also contains a few valuable notes as regards a married woman's property 
and prescription in the matter of Contracts. 

The compiler follows up the above with a select collection of cases 
or rulings bearing on the subject of Contracts; and the last portion of the 
compilation closes with a collectioti and arangement of the most important 
rulings of the Supreme Court on the Law ol Master and Servant in Ceylon* 
In other words, this collection, with two exceptions, relates to the Labour 
Laws of Ceylon affecting planters who will no doubt, find in this compilation 
all thej need to know in respect of their rights, obligations and liabilities; 
and the obligations and liabilities of those employed under them. In viewi 
of the uncertainty connected with the construction of the Labour Laws ati 
present in force, and the want of a Book of Reference in which the planter 
can find all the information he needs for his guidance in dealing with the 
labour force at his disposal, it would certainly be to his intei-est to secure a 
copy of this useful little book so carefully compiled by Mr. Isaac Tambyah. 

We have only now to congratulate the compiler on the success he 
has achieved by his industry and diligent research in being at>le to offer to 
the profession and the public a neat little work on the Law of Contracts. 



The "Ceylon Patriot," August, 27th, 1897. 

The book is handy and convenient in form and compresses a large 
amount of useful matter in a small compass. It is dedicated with permission 
to the Hon Sir J. W, Bonser, Chief Justice of the Island who has done much 
to revive the learning of the Law in Ceylon. Mr. Tambyah's object has been 
as he tells us in his advertisment to give the student a fair outline of the 
scope and extent of the Erglish and Roman-Dutch Law on the subject, along 
with a collection of illustrative Ceylon and English cases with notes on some 
maxims relating to contracts, a summary of the chief Ceylon statutes relating 
to contracts and case notes on the labour laws of Ceylon. We think the book 
well realises its professions. We mighty safely say that an intelligent perusal 
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of the Tolume -would educate a Btn^nt betterthan the reaMatg of mnch sab- 
fitantial law and it might be safely viewed as a practitioner's tecirt bpok jnst as 
iauch as a student^s manual. It is a truism that a jjood piece of work wouI4 
always create a demand and without slig^tinp similar existing literature 
upon the law of contracts we think the care and i|idi;stij bestowed on this 
volume entitles it to a recognition at the hands of the profession. Under 
the head of Master and Servant all the xnost important decisions relating to 
the labour laws as affecting planters have been cited together with referenjces 
to the labour ordinances. This bcok therefore must find a place in the 
Library of every planter along wi.h Fergr^n's Ceyloji Hand Book ?md 
Directory, 



From the Bon. Mr. Justice Lawrte, Supreme Court, ^^lon. 

It seems very carefully prepared .... and is the result of n^uch 
reading and study. 



From Sir Harry Dias, Retired ^udge of the Supreme Courti Qeylon. 

You have, I think, correctly dealt with the English and the Dutch 
Law on the subject of contract as identical. The Roman liaw as you 
know, is the foundation of the Civil Law of the civilized world. What 
we call the Roman-Dutch Law is nothing more than the Roman Law 
with such modifications as are called for by local circumstances. The 
American Jurists, sent as Kent and Story, have largely used the Roman 
Law pure and simple. The Knglish Law of Contracts is fall of Roman 
maxims which are founded on natural equity which may be expected to 
pervade the laws of all civilized nations. Tour book will be of great 
service to lawyers, particularly law-students who will have before them in a 
small compass a short account of the written and the unwritten law of con- 
tracts. 



iVom F. Domhorst, Esq., Advocate; the Unofficial Leader of the 

Bar, Colombo. 

I have more than cursorily examined your work and have been 
struck with the careful study of English and Roman-Dateh Law text-books 
and authorities which its pages bear testimony to. The arrangement is all 
that can be desired, and as a book of reference it cannot fail to be of much 
service not only to the student but also to the practitioner and pleader. 
7ou have placed within their reach valuable and useful information to 
secure which would require time, labour and research. Your grouping is 
excellent. It enables one to at once grasp the main principles of the Law of 
Contract under the two systems and to note the points of diflference and 
similarity. The book is. a speaking recprd of patience, industry, persever- 
ance, attention to oetail, and careful and critical study. 



From H. L. Wen^t, E^q., Acting SQlicitorCrepeml^ Geyloj^ 

I think your work, which I have now had an opportunity of 
looking through, will greatly aid the student in acquiring a methodical 
grasp of that branch of the law, and even the practitioner will i5nd it useful 
as an index by reason of the reference to authority. The Roman-Dutch 
Law portion is well done, difiicnlt as the task was . . . Tour notes on 
the Labour Laws are a necessary supplement to Lewis's and Crawford's 
book. 
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ftm T. K D. Sampayo, Esq., Barrister-at-Law ; Advocate and 
Law Lecturer, Colombo. 

The cursory glance I have had into it convinces me that it will be of 
use to law-students, for whom as you inform me it is intended. It will 
serve as a valuable aids de memoire. 



From E. C. Dumbleton, Esq., Barrister-at-Law., Crown Counsel; 
Law-Lecturer, Colombo. 

My impression on perusal was that the book did you infinite 
credit. There are some clerical errors which do not, as I think, detract from 
the value of th*» book, which I regard as an augury of higher successes. 



From J. R. Weinman, Esq., Advocate, Colombo. 

I was unwilling to commit myself to an opinion before carefully 
going through the book. 1 have done so and am now in a position to 
congratulate you on the success of your enterprise. It will provn a useful 
guide not only to law-students but even to examiners of law -students. 
You very properly disclaim originality in your publication; you have read 
and digested excellently the best books bearing on the subject. 



From Walter Pereira, Esq.,Barrister-at-Law; Advocate, Colombo. 

It will prove a useful little book not only to students but to 
practitioners as well. Often in the course of practice counsel have to ascertain 
the. exact words in which certaixi definitions, principles etc., are couched by 
authors of tsxt-books and by judges. In such cases "Tambyah's Digest" will 
hereafter come handy as fas as the Law of Contract is concerned. 



From B. W. Bawa, Esq., Barrister-at-Law; Advocate, Colombo. 

It is evident that you have given much time and thought to its pre- 
paration. The arrangement and classification are excellent. I have no doubt 
the work will be of great service to lawyers and students. 



From Felix R. Bias, Esq., Barrister-at-Law; Crown Counsel, 

Colombo. 

I have no doubt it will be a valuable addition to every student's 
library. You seem to have devoted much time and trouble to its production 



From C. M. Fernando, Esq., Barrister-at-Law ; Advocate, 

Colombo. 

It has been carefully compiled and judging from the variety and 
mass of the information it contains, I feel sure it will be of much assistance 
to the student and the practitioer. 
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FromF. M. De Saram, Esq., Barrister-at-Law ; Advocate, Colombo. 

Your Digest is admimbly got up, and will, I am sure, be of great 
help to students and also to the judges of our Courts. It is a book which 
every lawyer ought to have in his library. 



From Walter Drieberg, Esq., Barrister-at-Law ; Advocate ; 
Law-Lecturer, Colombo. 

It is a very good epitome of the law of obligations and it will be 
of great assistance to students preparing for the law examinations. 



From Herman A. Loos, Esq., Barrister-at-Law; Advocate, 

Colombo. 

A great deal of trouble and care has evidently been expended by you 
in the compilation of the digest which should be of use to students. 



From James Van Langenberg, Esq., Barrister-at-Law ; Advocate, 

Colombo. 

I have little doubt that it will be of assistance to law-students : as 
regards the chapter headed ** Master and servent," you have brought together 
with accuracy all the chief judgments on the question, so far as I can see. 



From Thomas De Alwis, Esq., Advocate ; Law-Lecturer, Colombo. 

It is an excellent work and will be useful both to law-students 
and practitioners. 



(Opinions received since printing the above are not given here.) 
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Addison's Law of Contracts, 3rd Edition 

Blackstone, Kerr's edition for students. 

Anson's Law of Contract, 8th Edition 

Cunningham on the Indian Evidence Act, 9th Edition. 

Introduction to Dutch Jurisprudence by Grotiup, Herbert's trans- 
lation, 1844, 

Justinian's Institues edited by Sandars, 8th Edition. 

Pollock's Principles of contract, 6th Edition. 

Potliier on Obligations, Evans' translation. 

Roman Law, Hunter's Exposition of, 2nd Edition. 

Van Der Linden's Institutes, Henry's edition. 

Van Der Keessel's select theses, Lorenz's translation, 1855. 

Van Leeuwens Commentaries, Ceylon translation, and flemura Forensis 

Voet's Commentaries on the Pandects, 2 Vols, Venetian Edition, 1827 

Voet, (Select Titles) Berwick's translation, 1876 ; also Juta's transla 
tion (of select titles,) also De Vos's translation (select titles) 



Uote.—TixQ English Law Reports are referred to as in the English text-books 
and the Ceylon Reports made use of are named at p, 147. For the sake of 
convenience the usual way of citing Voet has been departed from 
Thus, instead of Voet. Lib. xlvi. Tit. iii sec. 27, or again Voet 46. 3. 27 
will be found in the following pages, 16 Voet iii 27, the first Arabi. 
numerals showing the Book, the Roman the title, and the last Arabic 
numerals the section. So with Justinian's Institutes, Grotius and Van 
Leeuwen, Van Derlinden is cited by the page of Henry's edition, Van 
Der Keessel by the number of the thesis, Potheir by the number of 
the paragraph and Pollock and Anson by the pages. 

Besides the list of works above named incidental reference has been 
made to others as will be seen. 
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Outlines of English Law. 



1. AGREEMENT, PROPOSAL, ACCEPTANCE. 



rralimiiiarf 
not'(Mi8. 



Elements of 
agreement. 



I, Preliminary General Notions. 

(1) A promise or set of promises that the law will enforce 
may be described as a contract. 

(2) The specific mark of a contract is the creation of a right 
)iot to a tidmj but to another man's conduct in the future, 

(3) Binding nature of a promise arises not merely be- 
cause of the existence or expression of an intention, 
but because one party so expressed himself as to 
entitle the other party to rely on his acting in a 
certain way. 

(4) The conception of contract leads to a conception of the 
following notions; 

(a) Agreement 

(b) Declaration of consent . 

(c) Promise and offer 

(d) Void agreement 

(e) Voidable contract. 

Nature and scope of Consent : Elements of Agree- 
ment. 

(1) The most essential element of agreement is the consent 
of parties. 

(2) . A legally valid agreement must be an act in the law 
ue on the face of the matter capable of having legal 
effects. 

(3) It must be the intention of the parties that the 
matter in hand shall be such as can be dealt with 
by a Court of Justice, or at least there must not be 
the contrary intention. 

(4) There must be an act in the law determining the rights 
and duties of the parties. 

(a) A consent or declaration of several persons 
is not an agreement if it affects only other 
people's rights. 

(b) e, g. the verdict of a jury is a concurrent 
declaration of several persons affecting legal 
rights — but it is not an agreement since the 

, rights affected are not tho^irf the jurymen. 
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(c) A^ain c, //. trustees, holding a fund to he 
pai<l over to testator'^ daughter on her niarrying 
with their consent, give her their consent to 
marry A. B. This declaration of consent, 
determining their duty ' to pay over the 
fund affects the duties of the trustees but it 
is not an agreement m therp isno mutual ohiifjaiion. 

3, An 9^eement contemplates something: to be done 

or forborne by one or more of the parties for the 
<< use '' of the others or other. 

(1) An agreement might he defined as purporting to 
create an obligation 
Intention. (2) True intent of p.irties is sue a intent as a Court of 

Justice can take notice of. 

(3) Intent has to be proved according to the general 
rules of evidence. 

(4) The Law does not allow a party to show that his intention 
was not in truth such as he made or suffered it to 
appear, but in the common and regular course of 
things the law gives effect to real as well as apparent 
consent. 

4. Proposal and acceptance. 

(1) Agreement can be analysed into proposal and acceptance. 

(h) As in Roman Stipulatio 

(b) xVs in the Indian Contract Act. 

(2) Is the analysis universally applicable ? No. It is 
be>t to let the formal or declaratory process of 
establishing a contract stand on its own footing. 

(3) The analysis is inapplicable to a case of executing a deed 
or signing a written agreement : 

(a) There is no proposal or acceptance in the 
transaction of executing the deed. 

(b) Though the terms of the document must 
have been settled by a process reducible to 
the acceptance of a proposal, yet. 

(c) the formal instrument has a force ai)art from 
and beyond that of the negotiation which 
fixed its terms. 

(4) The analysis inapplicable to the case of a lease : 

(a) Though there is generally an enforceable 
agreement, constituted by letters or memos 
before the lease is executed, yet the Imse Itself 
is a new contract or series of contracts. 

(b) It is difficult to say who proposes and who 
accepts. The lessor may be (or may not be) 
taken as the proposer because he executes the 
lease before the lessee executes the counterpart 

(c) It may be (or may not be) that the coven- 
ants are to be taken severally and that in 
each one the party with whom it is made 
is the proposer and the party bound is 
acceptor. 
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(5) The analysis inapplicable to a case where two parties 
differ as to terms of a contract and accept what a 
third party suggests : 

(a) Is the first acceptor the proposer of terms 
to the other ? 

(b) What if both accept at the same moment ? 

(G) In English Law promise may exist and bind as 
contract before acceptance. 

(a) Promise may be made in writing before there 
is any acceptance. 

(b) Promise made by deed, though before accept- 
ance, is binding and irrevocable. 

(c) Here the operation of a deed in matters of 
property have been anomalously extended to 
matters of obligation. 

5. Void and Voidable acts. 

(1) An act is void when it has from the beginning no 
v„ui. legal effect at all, save in so far as any party to it 

Voidable. incurs penal consequences. 

(a) What is laid down in the Indian Contract Act is 
not of universal application that, "Every agreement 
not enforceable by law is said to to void," for 

(b) in English Law there are agreements that 
cannot be sued upon but recognised by law as 
having legal effect. (See Pollock ch. xiii.) 

(2) A voidable act takes its full and proper legal effect 
unless and until it is disputed and set aside by some 
person entitled to do so. 

(a) The Indian Act defines to the effect that 
a voidable conti*act is an agreement such that 
one of the parties is entitled at his option to 
treat it as never having been binding on him, 

(b) But in English Law cases occur where there 
is a contract enforceable by one party alone, 
e. g, an agreement required by St. of Frauds to 
be in writing, signed by one party and not 
by the other. 

6. Consideration. Things to be known to test a 

contract. 

Consider- (^) Consideration is an act or forbearance or the pro- 
ation. mise thereof which is offered by one party to an 

agreement and accepted by the other as an induce- 
ment to that other's act or promise. 

Ta,t8 of a (^) '^^ ^^^^ ^ contract after proposal and acceptance it 
contract. 18 essential to know . 

(a) Whether the offer of a contract was made. 

(b) What the terms of that offer were. 

(c) Whether there was any acceptance of it. 

(d) Whether acceptor was party to whom offer 
was Kiade. 

7. Express, Tacit and Fictitious promises. 

(1) In so far as a proposal or acceptance is conyeyed 
by words it is said to be express, 
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(2) In BO far as it is conveyed by conduct it is said 
to be tacit, e, g, the passenger who steps into the 
ferryboat thereby requests the ferr;i man to take him over 
for the usual fare and the ferryman accepts this 
proposal by putting off. 

(3) A tacit promise may be 

(a) Real : where a relation exists between two 
parties which involves the performance of 
certain duties by one of them and the pay- 
ment of reward to him by the other, the 
jiuij man ^^'fi^' ^ promise. 

(b) Fictitious : where a relation exists etc., the 
law will imfilu a promise, p. [f, 

An innkeeper promises in thib sense to keep his 

guest's goods safely. 
()8) Case of carrier is analogous. 

(4) In English Law cases of duties quasi ex contra tu 
are dealt with by the fiction of an implied previous 
contract. 

(a) Implied previous request is often supplemented 
by an equally fictitious promise. 

(b) Promise actual or fictitious, supposed 
to relate back to fictitious request. So that 

(c) the transaction which was the real founda- 
tion of the matter is treated as forming the 
consideration in a fictitious contract of the 
regular type. 

(d) An obligation analogous to contract is imposed. 

(e) Pollock suggests name "Constructive Con- 
tract" to obligations of the natiire here mentioned, 
cf. ''Constructive possession, " and "constructive 
notice." 

8- Promises by advertisement and general oflfer. 

(1) An advertisement is a proposal which is accepted by per- 
formance of the conditions. 

(a) It is an offer to become liable to any person 
who happens to fulfil the contract of which 

General it IS the oftcr. 

(b) Until some person has done this it is a 
proposal and no more. 

(c) It ripens into a promise when its conditions 
are fully satisfied. 

(2) Likewise each bidding at a sale by auction is a proposal 
and when a particular bid is accepted by the fall 
of the hammer (not before) there is a complete con- 
tract with the particular bidder to whom the lot is 
knocked down. 

(3) Offer must be distinguished from invitation of off'ers 
and mere declarations of intention may not be treated 
as binding contracts. ^ But contra cf. 

(a) Denton v. 6. N. Railway Co, Railway time- 
table, though not publicly revoked, is a proposal 
or part of a proposal addressed to all intending 
passengers and sufficiently accepted by the 
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tender of the fare at the station in time for 
the advertised train, 
(b) WarJow v. Harrinon Every bid in a sale without 
reserve is not a mere proposal but a condi- 
tional acceptance. 

(4) Later decisions have held contra and maintained the 
principle that expressions of willingness to consider 
offers must not be confounded with offers to be bound. 

(5) Difficulties of Denton v. Q, N, R. Co, and Warloir v. 
Harrison. 

(a) If offers to negotiate are offers to be bound 
then the manager of a theatre contracts with 
every play-goer that the announced piece will 
be performed ; and conveners of a meeting 
contract with all who come that the meeting 
will be held. 

(b) Supposing the traveller in Denton v. G, N. R, Co. 
(25 L.J.G.B. 129.) had Seen the new time-table just 
as he offered to take his ticket, then, though 
no contract could arise yet his grievance 
would be the same. 

(c) Similarly if in the sale in Warloiv v. Harrison 
(1 E. & E. 295) the auctjoneer expressly retracted the 
statement of the sale being without reserve, there 
could be no contract as supposed in the judgment 
but the bidder's grievance Would be the same. 

(d) It is difficult to determine what the contents 
and consideration are of the contract supposed 
to be made. 

(fO In Denton v. G, X. B. Co. the alleged contract connot 
be the ordinary contract to carry. What then ? 

(/3) In Warlow v. Harrison a contract is alleged to be com- 
plete not on the acceptance but on the making 
of a bid. 

(c) iVnotb^r difficulty is raised by the suggestion that 
in these cases the first offer or announcement 
is not a mere proposal but constitutes a floating 
contract with the unascertained person, if any, 
who shall fulfil the prescribed condition. 

(a) Savigny (Obi. 2.90) says that on this theory no 
action could 1 e supported. 

(/3) The notion of a Floating Obligation is supported to a 
certain extent by the decisions above referred to 
and also in WiUhtms v. ('artrardinr (4 C. & Ad. G21) 

(y) But the decision in Willinwit v. Carwardhw seems 
to set up a contract without any real anhrn/s 
rontrahrndf and without any real consideration. 

(^) It n.ay be added ir. WlUiaws v. (Kincardine that 
there cannot be an acceptance constituting a con- 
tract without any comnnniication of the proposal 
to the acceptor or of the acceptance to the 
l»rop()ser. 

(G^ An American judgment (i:. Shney v. U, S, A. 92 U. S. 73) 
holds that ageneral proposal istreated as subject to a tacit 
condition that it may be revoked as publicly as it 
was made. 
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(7) Other kinds of general proposals (besides those already 
noticed) have been dealt with as capable of acceptance 
by any .one to whose hands they might come. 

(a) In Ex parte AsUifw BaiilctiKj Corporation (22 Ch. 39) 
it was held that from an open letter 
of credit there may be inferred a proposal or 
request by the author of the letter to the 
merciintile public to advance money on the 
faith of the undertaking expressed in that letter. 

(8) In Williams v. Bf/rnrs (1 Moo. P.C.C.N.S. 154) dirra that evi- 

dence required by the Statute of Frauds would not 
be complete without some further writing to show 
who in particular had accepted the proposal. 

9. Revocations. Conditions of offer. Iiimits of ac- 
ceptance and revocation. 

(1) An offer may be revoked at any time before accept- 
ance but not afterwards. 

(a) Proposer is free to withdraw proposal before 
time given has elapsed 

(b) He is not bound to keep it open unless there 
is a distinct contract to that effect founded 
on a distinct consideration. 

(c) Effect of naming definite time in the proposal 
operates as a warning that an acceptance will 
not l)e received after the lapse of the given 
time, not as an undertaking that if given sooner 
it shall be. 

(2) Conditions of offer. 

(a) Proposer may prescribe time, manner and 
form : if no time < r manner or form is pres- 
cribed, acceptance must be communicated 
within reasonable time in any reasonable or 
usual manner or form. 

(b) 111 neither case acceptor is answei-able for delay 
through proposer's default. 

(c) Proposer may prescribe a form or time of 
acceptance but not a form or time of refusal. 

(d) Particular place for acceptance may be pres- 
cribed. 

(e) Acceptance not communicated to the proposer 
or agent does not make a contract: but pro- 
poser may dispense with this rule to the ex- 
tent of taking action upon the proposal as 
equivalent to acceptance. 

{^) Limits of revocation. 

(a) Revocation of proposal must be communicated 
exp?essly or tacitly before acceptance. 

(b) Revocation after acceptance is too late, though 
determined upon before date of acceptance 
{Bi/rne v. Van Tienhoven 5 0. P. D. 344.) 

(c) An uncommunicated revocation is no revoca- 
tion at all. 
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(il) Tacit revocation held valid. Dickinson v. Dodih 
(2 Ch. 13. 4(;h. See Pollock 28-80) questioned by Pollock 
on the strength of other decisions. It is possible 
to understand Coolre v. Oxleif (l R. R, 783) as 
laying down that a tacit revocation need not be 
communicated. 

(•4) Limits of acceptance and of its revocation — 

(a) Acceptance or its revocation must be com- 
municated like proposal provided that meang 
authorized by proposer and in particular des- 
patch of answer by post, are deemed sufficient 

(b) Acceptance despatched by post or telegraph 
or similar means 

(a) is complete as ag8inst the proposer from the time 
of its despatch out of the sender's control, 

(/3) i"* effectual notwithstanding any miscarriage or 
delay in its transmission happening after such 
despatcli. 

10. Contracts by Correspondence. 

(1) An uncommunicated mental assent cannot make a con- 
tract. But 

(a) If offer contains request express or implied 
that acceptance must be signified by doing 
something, then as soon as that thing is done 
there is a complete contract. 

(b) And the most important application of this 
ex<^ovt^r>n IS! where posting of acceptance, though 
leticf uc ^. wx delivered, is sufficient. 

(2) Proposer is bound from date ot acceptance : i. e, from 
the time when acceptor has done all he can to ac- 
cept by putting his affirmative answer in a deter- 
minate course of transmission to the proposer. 

(a) At this point the contract is absolute and 
irrevocable. 

(b) Acceptor free to act on the contract as valid 
and disregard any revocation reaching him after- 
wards. 

(o) Proposer is bound though, without any default of his 
own, the acceptance never reach him, 

(a) The man who requests or authorizes an ac- 
ceptance of his offer to be sent in a particular 
way must take the risks of the mode of trans- 
mission so authorized, 

(b) In the common course of affairs the sending 
of a written offer by post amounts to an au- 
thority to send the answer in the same manner. 

(c) Persons not in the immediate neighbourhood 
contemplate the post-office as the ordinary 
and reasonable means of communication. 

(d) Even an offer delivered by hand may con- 
template an acceptance by post. {Henthorn v. 
Fraser 2 Ch. 27.) 



(4) Acceptance and revocation. 
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(a) A complete contract is made at the time when 
the letter of acceptauce is posted, though there 
be delay in its delivery. {Homehold F, I. Co, v. 
Grant 4 Ex. J)iv. 2n;.) 

(1)) Even a revocation despatched after the accept- 
ance and arriving before it would be inoperative. 

(c) An unqualihed acceptance once posted 
cannot be revoked even by a telegram or 
special messenger outstripping its arrival. 

(d) Though ace. be in form an acknowledgment of 
an existing agreement yet this will not make 
the contract relate back to the date of the 
proposal, at all events not so as to affect the 
rights of third persons. 

(e) Death of proposer is an absolute revocation 
though not known to the other party, in case 
death takes place before prop, is accepted. 



Roman Law 

and Indian 

C. Act. 



(o) Death of the proposer is in itself a revocation 
since it makes the agreement impossible by re- 
moving one of the persons whose consent would 
make it. (cf D'lcklnntni v. Vodds.) 

(/3) No case anthority rtf notice to other party being 
material or not. 

(y) Death of principal puts an end Ijffto faeto [not 
in Roman Law] to agent's authoj*ity, irrespective 
of time of knowledge of fact to agent or third 
l)arties. (^Blades v. Free 9 B. & C. 167) 

(JS) The Indian Act follows Roman Law re agenfs 
authority, and generally makes knowledge of death 
necessary 



Insanity of 
proposer. 



(f) Insanity [except in the Indian Act] is no 
revocation, but if a man become so insane as 
to have no mind he ought to be deemed dead 
for the purpose of contracting. (Jheiv v. Nunn 

48 L. J. Q. B. 591.) 



11. Certainty of acceptance and of terms. 

(1) In order to convert a proposal into a promise the 
acceptance must be absolute and unqualified. 



Grumbling 
assent. 



(a) 



For instances of insufficient acceptance see 
cases collected in Pollock 39-40. 

An acceptance may be complete though it 
expresses dissatisfaction at some of the terms 
if the dissatisfaction stops short of dissent, so 
that the whole thing may be described as a 
"grumbling assent". {Joyce y. Sivann'2>l G.^.^. s. 84.) 

(2) Parties may postpone conclusion of contract, though 
agreed on the terms, till it is embodied in a mo'^e formal 
instrument, 

(a) If to a proposal or offer an assent be given 
subject to a provision as to a contract, then 
the stipulation as to the contract is a term, of 
the assent, and there is no agreement independ- 
ent of that stipulation. {Ghinnoch v. Marchioness 
of Ely 4 i\ J. S. 638.) 
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(b) The circumstance that parties do intend a 
subfiequent agreement to be made is strong 
evidence to show that they did not intend the 
previous negotiations to amount to an agreement. 
( Winn V. Bull 7 Ch. D. 29) 

(c) A contract may be made by letters and the 
mere reference iu them to a future formal 
contract will not prevent their constituting a 
binding bargain. {B onnewelly, Jenkins sch. D. 70-73.) 

(3) An agreement is not a contract unless its terms are 
certain or capable of being made certain. 

(a) The expressions of intention of parties must 
convey their meaning with reasonable certainty 
to a reasonable man conversant with affairs of 
the kind in which the contract is made. 

(b) For instances of uncertainty of terms see 
Pollock 43. 

(4) Illusory Promises : dependent on conditions which in 
fact reserve an unlimited option to the promisor. 

(a) Nulla promissio consislere potest quae ex 
voluntate promittentis siatiim capit e. g. 

Illusory When a Committee had resolved to pay for 

promises. Certain services "such remuneration as shall 

bo deemed right" the person who had perform- 
ed the services had no right of action, for the 
committee alone were to judge whether any or 
what recompense was right. {Taylor v. Brewer 
1 M. & S. 290.) 

(b) An illusory promise, though it creates no 
enforceable contract, is so far effectual as to 
exclude the promisee from falling back on any 
contract to pay a reasonable remuneration which 
would be inferred from the transaction if there 
were no express agreement at all. (Roberts v. Smith 
4 H. & N. 325. Moorhouse v. Colvin 25 Beav. 
342.) 

(c) It would not be safe, (says Pollock) to infer 
generally that under no circumstances whatever 
can a promise to give what the promisor shall 
think reasonable amount to a promise to give a 
reasonable reward, or at all events something 
which can be found as a fact not to be illusory. 

(5) Promise to make a contract with a third person depends 
for its performance on the will of that person. 

(a) It affords cause of action as between parties. 

(b) Consent of a third person is not more certain 
than many other things which parties may and 
do take on themselves to warrant. {Foster v. 
Wheeler 38 Ch. D. 230.) 

(6) Acceptance by Conduct. Conduct relied on as consti- 
tuting the acceptance of a contract must be unamabiguous 
and unconditional. 

(a) In cases of special conditions on tickets the 
by^^nduct. earlier judgments hold such conditions as bind- 
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ing^hxxtin Hm(Ur8onY.Stwmson(JL' R. 2 Sc. D. 470) 
it was decided thatin the case of a passenger travell- 
ing by sea with his luggage an indorsement on his 
ticket that the shipowners will not be liable for 
loss does not prevent him from recovering from 
loss caused by their negligence unless 

(tf) Ho knew and assented to the special terms, or 

(fi) Knowing that there were special terms was content 

to accept them without examination, (cf. Richardson 

4* Co» V. Eoumtree 6 R. i) 

(b) It is a question of fact whether the notice given 
in each case was reasonably sufficient to inform 
the party receiving it at the time of making the 
contract that the party giving it intended to 
contract only on special terms. 

(7) The ordinary rules of proposal and acceptance do not 
apply to promises by deed. 

(a) Promise by deed creates an obligation which 
whenever it comes to the other party's 
knowledge afEords a cause of action without 
any other signification of his assent and in the 
meanwhile it is irrevocable. (Xenoa v. Wickhanij 
L.R. 2 H. L. 296) 

(b) If the promisee refuses his assent when the 
promise comes to his knowledge the contract 

is avoided, (cf. Butler <k Baker's case 3 Co. Re.) 



II Capacity of Parties : Infants. 



I. 



Common 
Law 



Iiilaots* 
Relief Act. 



Old Law 



^General Statement of the law: An infant is not 
absolutely incapable of binding himself, but is, 
generally speaking, inci^able of absolutely binding 
himself by contract. 

(1) Atcommon law an infant's contract is voidable at infant's 
option before majority or within a reasonable time after- 
wards. 

(2) When the obligation is incident to benefical interest in prop- 
erty it cannot be avoided while that interest is retained. 

(3) An infant's contract is valid if it appears to the court to 
be beneficial to the infant und in particular if it is for 
necessaries. 

(4) By the Infants' Relief Act, 1874. 

(a) Loans of money to infants are void. 

(b) Contnicts^ for sale to them of goods other than 
necessaries void. 

(c) Accounts stated with them void. 

(d) No action possible on ratification of any con- 
tact made dt^ring infancy. 

^ Ooiitvac^ts of itifants in general at * common law and 
as aflfected' by the Act of 1874. 

(I) Once commonly held that an infctnt's agreement, if not to 
his benefit, is voidable > and vt)id, though in general 
his contracts are voidable ttt option. 
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(a) But the distinction is not supported by modern 
authorities. 

(b) And it is even assumed in modem practice 
that an infantas sale or gift of personal chattels 
with actual delivery is good. {Taylor v. Johnston 

19 ch. D. 603, ^'^^ 



(2) Examination of authorities. 

^^^^ (a) Infant's bond with a penalty has been supposed 

to be wholly void. (Baylis v. DineUy 8. M. 
t 8. 477) 

(a) But nothing more is decided than that the ratification 
of the bond must be , by an act of equal solemnity 
as the orig^ial. 

(/3) In the case referred to one of the judges simply 
follows Coke*s ruling that an Infant's bond with a 
penalty, even for necessaries, shall not bind him. 

(b) In&nt*s contract to buy goods for the purposes 
of trade is absolutely void, not voidable only. 
{Thornton v. Illingworth 2 B. & 0. 824) 

(a) But the point to be decided was that a ratification 

after acnon brought was no answer to the defence 

-J of infoncy. 

goods tSr ^^) -^nd the dicta are inconsistent (Benjamin on Sale, 2d) 

trade. with a former case, not cited, where an infant was 

allowed to sue on a trading contract for the purpose 
of chattels, part price being paid and enforcement of 
contract would be to his benefit. But 

(y) Dampier J. held (contra Lord EUenborough) that an 
infant's contracts clearly for his benefit bind him ; 
and those not to his benefit are voidable at option. 

(i) And the Court of Exchequer Chamber affirmed the 
judgment holding that the general law is that the 
contract of an infant may be avoided or not at his 
option. (Warwiek r, Bruce S M. * & SOS) 

(c). An agreement to serve for wages may be for the 
infant's benefit {Wood v. Fmwick 10 M. k W. 196 ; 
sernng for Leslie V. Fitzpatrick 3 Q. B. D. 229) but an 

^"»«*- agreement compelling service always during 

term but giving master freedom to stop work 
and wages at option is inequitable and void. 
{Reg V. Lord 12 Q. B. 767 " void against the infant ") 

(a) But this decision simply states that the agreement 
was not enforceable against the infant 

(p) And not that the infant could not sue on agreement 
if wages were arbitrarily withh^d. 

(d) It is said that a lease made by an infant without 
Leases reservation of any (not even the best) rent ia absolute* 

ly void. 

(a) But this opinion Was disapproved by Lord Mansfield 
whose judgment Lord 8. Leonaids adopted as good 
law (Alle^ V. Allen s Dr.dt w. 30T, 840. ^ouch v. Par- 
sons t Burr. 1794) 

(/3) And a lease made by an infant reserving substantial 
rent (beet or not) is only voidable, and it is not well 
avoided by another lease of same property to another 
person by infant on attaining full age (Slater v. 
Brady 14 Ir. C L. si) 

\^y) Again, infant cannot avoid at all lease, beneficial to 
)iim, made b/ him (Madden v. White s T. B. W) 
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(c) Sale, purchase, exchange of land by infant merely 
voidable at option both as to contract and conveyanco 
(Co. Lit. 2. h, 51 h. ) 

(f ) Infant, if not objected to, may be a partnei- or a shareholder ; 
' though not liable for partnership (lebts during infancy he is 

bound by the partnership acounts a^^ between himself 
and his partners and cannot claim to share profits without 
contributing to losses. (Lindley 811. 828) 

(a) Infant, not disclainiing partnership on coming of age. 
contracts a "continual <jbligation" which makes hini 
liable for los.-^es cnntracted by lirm ninoe his majority 
(Lindley on Partnersihip 74. (xoodr v. Harrison 5 B k 
Aid 147. 259) 

(/3) When winding up infant will bo a rontributory 
if he does not repudiate his shares either whi'e he is 
an infant or within reasonable time after majority 
(^Ltimfidennease 4 Ch 32,) 

(>) Validity of transfer to an infant cannot be disputed 
after the infant has transferred to a person miijurh 
(Lln.iley K2-H4. Goo<'h\H case 8 Ch. 206) 

(<J) Transfer of shares to an infant and the obligations in- 
cident to his holding the shares are not void but only 
voidable (Lumaden'a case) 

(g) Marriage of minors not absolutely void if on 
arriving at the age of consent both parties agree to it. 

(a) 4 Geo 4 c 7(j ss 8, 22 makes it very difficult, though 
not impossible, for a minor to conti-act a valid marriage 
without consent of parents or guardians. 

(/3) infant may sue for a breach of promise of marriage 
but not be sued. {Warfrirh v. Jirvcc) 

{y) Infant's marriage settlement not binding on the infant 
unless made under statute and the Court of Chancery 
has no power to make it binding in the case of a 
ward {Field v. Moore T- D. M. G. 60i, 73'j) 

(^) Settlement of female infant's general personal property, 
intended husband being of fiiH age and a party, can 
be enforced as husband's not wife's contract. (3 
Davidson's Conveyancing Part ii 728) 

(e) Particular covenants in an infant's settlement may be 
valid {Isaacs v. Carter A. C. 360) 

(c) Settlement not void but voidable may be confirmed 
by subsquent conduct of party when of full age and 
sui juris {Backs v. Darks 39 L. j. Ch. 340 Duncan 
V. Dixon 29 L. J. Ch. 437) 

(ij) Settlement may be repudiated within reasonable time 
after majority ( Carter'' s caste A. C. 360. But cf. 
Tie Jones «2 L. J. Ch. 996) 

K^Q) A woman married under age is not disabled by the 
coverture from confirming an antenuptial settlement 
on majority (Re Hod son- s ^'ettlcment 8 R. 274) 
(h) Negotiable Instrument^>, Accounts etc., 

(a) Infant's contra<^'t on a Bill of Exchange or Pro. Note 
only voidable (^«rri* v. Wall ^6 L. J. Kx. 270) 

(/3) On majority party may ratify and so make himself 
liable on contracts made during infancy ^Williams 
V. Moor 22 L. J. Ex. 223) 
(j) In oonchision. — 

(a) There is no reason for holding any contracts of infants 
void at common law. But 

(/3) Specific performance is not allowed at the suit of an 
infant, beeause the remedy is tot mutual, the infant 
not being boimd {Flight v. Bolland 4 Russ 298) 

(}•) An Infant may avoid voidable contract?, if they are 
matters in fait, within age or at full age ; If matters of 
record within age only. (Co. Lit : 380 b. Newry ^ Ennis- 
Idllen Railway Co. v. Coovihe 28 U J. Ex. 326) 
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(5) Subject to the rule that voidable transactions are not 
invalid unless ratified, but valid until rescinded (^Per 
Lord Colonsay L. R. 3 H, L. 176) an infant cannot 
deprive himself of the right to elect at full age and 
only then can his e!- M '•» ' o conclusively determined. 
(X. N. W. R. V. M. Micliael 20 L. J. Ex. 97) 

(c) If an infant pays a sum of money under a contract, 
in consideration of which the contract is wholly or 
partly performed by the other party, he can acquire 
the right to recover the money back by rescinding 
the contract when he comes of age {Holmes v. Blogq 
8 Taunt 32,108. Ex p^i'te Taylor 8 0. M. G. 224. 228) 

(3) Infants' Relief Act, 1874 affecting contracts of infants. 

(a) Section 1. Contracts of infants void, specialty 
or simple contracts for " repayment of money 
lent or to be lent, or for goods supplied or 
to be supplied and all accounts stated," ex- 
cept 

(a) Contracts for necessaries although they take the 
form of a loan of money or supply of goods. 

(j8) (contracts into which an infant may enter "by any 
existing or future statute, or by rules of Common 
Law or Equity " and which were not voidable at 
the date of enactment. 

(b) Section 2. A man of full age cannot mako 
himself liable upon a contract formed during 
his infancy, even though fresh consideration 
be given for his ratification of such liability. 

(c) Decisions on Section 1. 

Dcc*ii,i<)n.< (a) Transactions which resulted in debts were void 

""'^/^J; ^ under the I. R. Act (R. v. W^Uson Q. B. 22.) 

(p) Infant who has paid for goods and received and vsed 
them cannot recover the money paid ( Valentini v. 
Caiiali 24 Q. B. D. 206) 

(7) When a particular class of contracts is simply 
declared to be unlawful, thi? does not prevent pro- 
perty from passing by an act competent in itself 
though done in pursuance or execution of the 
forbidden contract {Ay res v. South Australian Bank- 
inff Co. L. R- 3 P. 0. 148. 229) 

(^) An infant may be guilty of larceny as a bailee 
though the goods were delivered to him on an 
agreement void under the Act {R. v. MacDonald 
15 Q. B. D. 323) 

(d) Decisions on Section 2. 

(rt) Where the consideration was a contract entered into 
during infancy and the judgment (by default) was 
ratification of the contract it was held that such 
ratification {since the Act) was invalid as against 
the infant though the contract ratified was made 
hflfore the Act {Ex parte Kihble 20 Ch. 373) 

(/i) It is immaterial to section 2 whether an agreement 
is or is not one of those included in section 1 
{(oxhead v. Mullis 3 C. P. D. 439) 

(^) In a oase which before the Act would have been 
one of ratification it may be left to the jury to say 
whether the conduct of the parties amounts to a 
?i^ -v promise {Bicliman v. War rail 5. C. P. D. 210) 

(7) lliitification cannot be available by way of a set- 
off. {Rawley v. Rawley 2 Q. B. D. 460) 

(c) Mere maintenance of marriage engagement since 
rroiiiisor's majority is ratification but can be avoided 
by the Act and insufficient for an action {Coxhead 
v. Mvllis^ 
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(e) When mutual promises of infancy are coaditionai 
on promisor^s parents* consent i-nd promise is 
renewed since his majority he is liable (Northcatr 
V. Doughty * C. P. D. 886; 

(tl) Continuous contracts, rg property of permanent 
nature, would seem to be enforceable against a 
party, who having entered into the contract during 
infancy, has taken benefit under it after majority 
(Whittingham v. Murdy 60 L. j. 966 j 

(c) Pollock and Anson on some points of I. R. Act. 

(a) Ratification is not deprived of all e£fect, for it may 
have other eflfects than giving a right of action or 
a set-off and these are not touched by the Act. 
Pollock 68. 

()3) The operation of the Act seems to be to reduce 
all voidable contracts of infants ratified at full 
age, whether the ratification be formal or not, to 
the position of agreements of imperfect obligation, 
that is which cannot be directly enforced but are 
valid for all other purposes. Poll, 61. 

(y) If an infant has received goods and paid their 
price, can the tradesman recover the goods or the 
infant his money on the ground that the transaction 
was wholly void ? Anaon 113. (Sth Edition) 
0*0 ods paid for and used: Valentini v, Candli 
Ooods paid for and not nsed. Goods 
actually delivered can be returned and the price 
recovered only so far and so long as complete 
restitution is possible. Poll. 63. 
The transaction might stand as a delivery of goodi* 
on the one side with the intention to pass the pro- 
perty, and a payment of money on the other 
with a full knowledge of facta. Anson 120. (6th Bdition) 
Ooods paid for and not rebeiTodi If 
infant pay the price or any part of it before delivery 
of goods he may recover it back as indeed he might 
have done before the Act, for the contract was 
voidable. Poll, 62. 

But it does not follow that if the goods are delivered 
no property passes or that if they are paid for the 
money may be recovered back. Poll, 62. 
If an infant pays for goods not delivered he could 
probably recover the money, not under the contract, 
for that is void, but as money received to his use. 
Anson 220. (6th Bdltlon) 

3. On the liability of an infant when the contract is 
for his benefit and especially for necessaries. 

(1) Infant Apprentices' contracts. 

(a) If a contract be for the benefit of the infant 
at the time it shall bind him (Maddon v. 

""^{Ste^ ^yhite 2 T. R. 159) unless manifestly to infant's 

prejodice {Cooper v. Simmons H. k N. 707. 
721) 

(b) An infant's contract of apprenticeship or an or- 
dinary contract to work for wages, if reasonable, 
is binding on infant to the extent of making 
him liable to statutory penalties, as an adult, 
for unlawfully absenting himself from his 
master's service {Wood v. Tenant M. A: W. 196. 
Leslie v. Fitzpatrkk 3 Q. B. D. 229) 

(c) No civil proceedings can be tisiken against 
an infant on an apprenticeship deed {1 De 
Frcuicesco v. Barnum 43 Ch. D. 166) 
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(d) Terms being unreasonable agreement is void 
80 that an action will not lie against a stranger 
for enticing away the apprentice. {2 De 
Francesco v. Barrmm 45 ch. D. 430) 

(2) Other contracts of Infants. 
A minor may buy goods on credit for 
re-sale in a rising market, yet such contract 
would at Common Law be voidable at his option. 

An Infant agreeing with a railway company, in 
consideration of special travelling terms, to 
waive all claims for accident to himself or proper- 
ty is not bound by such a disadvantageous con- 
tract {Flower v. L, A N. W. R. Co. 9. R. 246 c. A.) 
(c) In an action brought by an infant an under- 
taking given by next friend is not binding 
if circumstances are such that it cannot be 
for infant's benefit {Rhodes v. SwUhenbank 22 Q. 
B. D. 577j 

(3) Contracts for necessaries. 

(a) The word necessaries is not confined in its 
strict sense to such articles as are necessary to 
the support of life, but extend to articles 
fit to maintain the particular person in the 
state, degree and station in life in which he 
is. {Ryder v. Womhwell L. R. 4. ex. 32. 38, 
and Peters v. Fleming 6 M. & W. 46) 

(b) The court says if things are yr*ma/acw necessary. 

(a) Articles of diet which are prima facie mere luxuries 
may become necessaries if prescribed by medical 

(j3) Though the test of necessity may be usefulness a 
useful thing may be of costly fashion or material. 

(y) The question for the court; is not whether the things 
are such that a person of the defendant's means may 
reasonably buy and pay for. but whether they are 
so necessary to him, an infant, as to justify his 
getting them on credit rather than go without them. 

(o) For the purpose of deciding this question the 
court will take judicial notice of the ordinary 
customs and usages of society (L. R. 4 Ex. 40.^ 

(c) If the courtdoesnothold that here is no evidence 
to think the supplies inquestion necessaries, the jury 
says if they are in fact necessaries — Pollock 67. 
If the court thinks that the supplies cannot be 
considered necessaries the case may not even be 
submitted to the jury — Anson 116. (8th Ed.) 

{a) Evidence may be admitted to shew whether tho 
defendant was or was not already sufficiently supplied 
with commodities of the particular description 
(Brayshaw ▼. Eaton 7 Scott 883; Foster v. Redgrave 
L. R 4 Bx, 32 Note ; Barnes v. Toye 28 Q- »• ^' ^^ ; 
Johngtme v. Mar\s M Q. B. D. M9. But see Ryder 
V. Wombtoell and L. R. 4 Ex. «.) 

(/3) The question of necessaries depends, among other 
conditions, on the extent to which the party is 
supplied with similar goods. Though a tradesman 
makes no inquiries as to existing supplies he can 
recover for fresh supplies of necessaries, but if 
existing supplies are so sufficient so to make fresh 
supplies superfluous the fresh supplier may not 
recover (cf Brayshaw v. Eaton,) 
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(y) Having a large income does not prevent infant froiu 
contracting for necessaries on credit. 
(J3»rghart v. Hall 6. M. & W. 727. But see Mortra 
V. Hall 6. Sim. 466) 

(S) Tn Dalton v. Gih (J Scott 117) the apparent rank and 
circumstances of the infant buyer were held to be test 
to the seller of the necessary character of the supplies 
asked for. Pollock. 69 says, " The knowledge or be- 
lief of the tradesman has nothing to do with the quest- 
ion whether the goods are necessary or not." 

(d) It may be said as a rule [for an Exception cf 

Uyder v. WomhreW] that the Court has 
to say whether the articles of the general 
class or description were necessaries for the 
defendant, and the Jury to say whether the 
particular items, being of a class allowed by 
the Court as necessary, were of a kind and 
quality necessary for defendant in his straitened 
circumstances. 

(e) What the term necessaries includes. 

(^a) Meat, drink, apparel, physic, doctoring costs and in- 
struction for profit. (Bacon Abr. Infancy and Age i. 
4. 335) 

((3) So, learning a trade is a necessary (^Chajyple v. Cooper 
8 M. & W. 252 ; Walter v. Everard 3 Q. B. 369 Cooper 
v. Slmmom 7 H. <fe N. 707) 

(y) The preparation of a settlement containing proper 
provisions for her benefit is a necessary for which a 
minor about to be married may make a valid contract, 
apart from any question as to the validity of the set- 
tlement itself (iT^Z/;* V. Clayton 17 c. B. N. s. &53) 

{S) In Chappie v, (ooper an infant widow was held liable 
to pay for her husband's funeral expenses. 

(f) The liability is on simple contract only. 

(a) If he bind himself in an obligation or other writinj. 
with a penalty for payment that obligation shall not 
bind him (Coke Lit.1 72 & 4 T. i;.u3f>) 

(/3) Infant's deed to secure repayment of money advanc- 
ed for necessaries is voidable (il/^/r^w v. Gale ^-^^ 

D. 438) 

(y) In these and similar cases infant's liability on simple' 
contract is not affected {\VaUer v. Everard) 

(^) In no circumstances is infant liable on a biil of exchange 
or pro. note (i?e Soltykoff ex parte Margarett 1- Q- 
B. 443) 

(4) Contracts Infant may make by Custom and by 
Statute. 



Contracts 

allowed by 

custom. 



(a) 



By Custom, 
(a) 

(/5) 



Infant of fifteen may sell his gavelkind tenure 
land but conveyance must be by feoffment. 
Infant, unmarried, between 14 and 21 years may 
bindingly apprentice himself to a London freeman 
by indenture with proper convenants. 



Bv statute 



(b) By Statute. 

(a) Supra^ Infants' Relief Act. 

(/3) Infants may grant renewal of leases, make leaac^ 
under direction of Chancery Court, surrender leasei 
and accept new leases (11 G. 4 & 1 W. 4 c. 65. ct 
Re Clari 1 Ch. 202 ; Be Letchford 2 ch. D. 719) 
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(y) Infants may with the sanction of the court make valid 
marriage Bettlements of real and personal property 
(18 & 19 Vict c 43. cf Seaton v. Seaton 67 L. J. 881) 

(8) This Act (18. & 19. Vict.) applies to covenant* to 
settle after-acquired property {Moore v. Johnson • Oh. 48) 

4. Infant's immunity as to wrongs connected witb 
contract. 

(1.) An Infant is not liable for wrong where the claim is in 
substance ex contractu or is so directly connected with 
the contract that the action would be an indirect 
way of enforcing the contract. 

(a) An infant innkeeper was not held liable in 
an action on the case for the loss of his 
guest's goods (Rolle's Abridgement 1, 2, D.,3.) 
'^^^^' (b) An action of deceit will not lie upon an 

assertion by a minor that he is of full age 
{Johnson v. Pie 1 Keble 913 ; cited in Stikeman 
V. Dawson l De G. & Sm. 110—113,) 

(c) An Infant cannot be made liable upon contract 
by framing action in tort for negligence 
{Jennings v. Rmidall 8 T. R. 338) for the 
wrong must be more than a misfeasance in 
the performance of the contract and must be 
separate from and independent of it (Anson 117.) 

(d) An Infant cannot be made liable for goods sold 
and delivered by charging him in trover and 
conversion {Manhy v. Scott i Sid. 129) and 

** i^t^' ^^^ {^^7^ Anson) the Infants' Relief Act makes 

a sale of goods to an infant absolutely void 
and so would appear to prevent any property 
from passing to him. 

(2.) An Infant is liable for wrong though touching the subjects 
matter of contract. 

(a) Though but for the contract the tort would 
not have been committed yet it is independ- 
ent of the contract in the sense of not being 
an act contemplated by the contract. 

(b) In Burnard v. Haggis (U 0. B. N. S. 46) infant 
held liable for tort not by abuse of contract 
(hiring a horse for riding) but doing an act 
expressly forbidden (jumping the horse and 
consequently killing it.) 

(c) In re Seager (60 L. J. 668) a butcher boy 
sold some of the meat meant for his master's 
customers and kept the money. On detection 
he admitted the amount due thus and when 
he came of age he gave a pro-note for the 
money. In his defence it was said 
(«) That the liability arose on an account stated 

which was void under Sec 1 of I. R. Act. 
(/3) that it arose on a ratification void under sec 

1 of the Act, but 

the court held that he was liable to an action ex 
delicto and that his promise to pay when he came 
of age was a compromise of a suit, for which, 
being of age, he was competent to contract^ 
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Urn Xilability in equity on representation of full a^e. 

(1) An Infant is liable and bound in equity if he represents 
himself as of full age but only to the extent of any ad- 
vantage thereby gained. 

(a) He incurs an obligation which, in the case of 
a contract, is not an obligation to perform 
the contract (Ace, Bartlett v. Wells 1 B. & s. 836) 

(b) In (Harlce v. Cobley (2 Cox. 173) minor, evident- 
Qi^^^ T, ly falsely representing himself as of full age, gave 

cobier bond to plaintiff for the amount of two pro. 

notes. Plaintiff discovering 'the debt on de- 
fendant's majority, filed his bill for execution 
of a new bond, payment of the money or 
delivery of the notes. The court ordered 
delivery of the notes but refused to decree 
payment of the money holding that it could 
do no more than restore parties to the same 
situation in which they were at the date of 
the bond. 

(c) Infant who had obtained lease of a furnished 
house on representation of full a«2ce could not 
be held liable for use and occupation {Lempriere 
V. Lange 12. Ch. D. 675) 

(d) Infant on representation of full age inducing 
trustees to pay over a fund to him cannot 
charge them afterwards with breach of trust 
or make them pay again, nor can his repre- 
sentative. (Corf/ V. Gertchen 2 Madd. 40 ; Overton 

V. Banisfpr'^ Ka. 503) 

The release of an infant cestui que trust in 
Buch a case is binding on him only to the 
extent of the sum actually received by him 
{Oti'Hon V. Banister) 

Wright V. Smwe (2 Da G. & Sm. 32.) eeemt^ 
not to agree with this. Legatee on represen- 
tation of full age gave release to executrix : 
afterwards sued for an account alleging his 
infancy at date of release. Infancy not 
sufficiently proved ; and no inquiry ordered 
by court, considering that in any event the 
release could not be disturbed. 
"This appears to go the length of holding 
the doctrine of estoppel applicable to the class 
of representations in question, and if that be 
the effect of the decision its correctness may 
perhaps be doubted" — Pollock 75. 

(2) There must be positive misrepresentation and the other 
party must be in fact misled. 

(a) To establish equitable liability here must be 
actual representation of full age ; it is not 
enough that the other party did not 
know of his minority (Stikeman v. Daivson) 

(b) No relief can be given if the party was not 
in fact deceived but knew the truth at the time: 
it makes no difference whether the business 
was actually conducted by a solicitor or agent 
who did, not know (Nelson v. Stocker 4 De 
G. & J. 4.">8) 
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(3) Minor trading. Minor not adjudicated bankrupt with- 
out express representation of full age to creditor. 

(a) Mere fact of trading is no constructive repre- 
I'Ror trad- sentation {Ex parte Jones 38 Ch. D. 209 overrul- 

'"^- ing ex p(frfe Ltjnrh 2 Ch. D. 227) 

(b) Minor trading as adult, alleging full age, can- 
not plead infancy to have bankruptcy an- 
nulled (Ex parte Watson i(> Yes. 2G1 ; Ex parte Bates 

2 Mont. D. & D. XM) 

(c) Loan obtained on the faith of express repre- 
sentation of full age is a claim in bankruptcy 
{Et parte Unify Bank 3 Dc G. & J. 63 ; cf 18 Ch. 
D. 121) 

(d) A transaction of this kind cannot stand in 
the way of a subsequent valid contract after 
full age with another person. {Inman v. Inman 

18 Eq.'lOO) 

(ii) A prior voidable agreement is clearly avoided by 

a subseiiuent contract on majority inconslBtent with 

the tirst. (^Invian v Inman) 
(j8) Not Ro in the case of a lease (Slator v Brady.) 



III. Capacity op Parties : Married Women. 



1. At Common ZiEw and before Jan. 1. 1883. 

(1) Old Common Law Rule : A married woman cannot 
bind herself by contract at all. 

(a) A married woman's contmct is altogether void 
oki common ^^^ ^^ action will lie against her or her hus- 

law rule. band for the breach of it {Fairhurst v. Liverpool 

Adelphi Loan Association 9 Ex. 422, 429) 

(b) She may be sued for torts and frauds during 
coverture alone if widow or jointly with 
husband, but not for a fraud where it is di- 
rectly connected with a contract made with 
her {Fairhurst v. L. A, G, Ass. But see 
Wri(jht V. Leoyiard 22 C. B. N. S. 258) 

(c) A married woman is not estopped from 
pleading coverture by having described her- 
self sui jaris {Cannam v. Farmer 3 Ex. 698) 

(d) Living and trading apart from husband is no 
reason to contract so as to give a writ of 
action against herself alone {Glayt07i v. Adam% 

6 T. R. 602) 

(e) The same though living apart from husband 
under an express agreement (Marshall v. RtUton 

8 T. R. 542 ; of 3 M. & R. 222) 

(f ) She may acquire contractual rights for her 
husband's benefit if he exercise them during 
the coverture, otherwise for her own if she 
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Wlf6»i wp^ (*) ^^® might (M. W. P. Act.) buy Railway Stock and lue 

rate rtgbti. ^or dividends jointly with husband (^Dalton v. Midland R. 

Co,, It C. B. 4T4.) 

O) If third party holds sum of money at wife's disposal but 
does not pay it over she has a chose in action 
(^Fleet V. Perrini L. R, i Q. B. 586.) 

(7) Husband receives any sum thus due; wife dying before 
husband takes out administration to wife. He dying 
without doing so administration should be taken to 
wife*8 estate, but wife^s administrator is only a trustee 
to husband's representative (Fer L. Wettbury in 
Partington v. A tt. General l. R. 4 H. L, 100, iw.) 

(I) So the Court of Probate cannot dispense with the 
double administration, even though when the same per- 
son is proper representative of both husband and wife, 
and is also beneficially entitled (/» the Goods of Hard- 
ing h. R. 9 P. A D. If4.) 

(g) She cannot during coverture renew debt 
barred by Statute of Limitation. If wife, before 
marriage, was joint debtor with another person, 
that person's acknowledgment after marriage 
is also ineffectual, since to bind one's joint- 
debtor acknowledgment must be such as n6t 
have bound him if made by himself (Pitfam v. 
Foster l B. & C. 248) 

(2) Exceptions at common Law. 

(a) Queen consort mav sue and be sued as feme 

Wtfeofa sole (Co. Lit. 133) ' 

dirtif^ (^) ^^^® ^^ * person civilly dead may sue and be 

^ sued alone (Co. Lit. 132) 

(ai) Persons convicted of felony and not lawfully at 
large under any license are civilly dead. 

(fii) Transporation or abjuration of the realm determin- 
able on return after sentence. {Carrol v. JBleneow 
4 Bsp. 97) 

(y) ** Civil death arises from outlawry; it seems doubtful 
whether there are any other circumstances to which 
the phrase is now applicable " (Anson 122 note, and 
cf. JBsB parte Franks 7 Bing. 768) 

(S) Bracton (426. 301) speaks of outlawry as weU as 
religious profession as mors civilis (cf. Student's 
Blackstone p. 16) 

(c) Wife of an alien non-resident in England may 
AUf&'i w«B- bind herself by contract if she purports to do 

BO as a feme sole {Barden v. Keverlerg 2 M. & W. 
61) 

(a) Alien enemy, though disabled from suing, is not 
civilly dead, and his wife cannot sue alone on a 
contract made with her before or during coverture 
(De Wahl v. Braune l H. A N. 178) 

(/5) This decision practically over-rules Derry v. Duchess 
of Mazarine (1 M- B*yon 147) that she may be 
sued alone — Poll. 80. 

(d) By custom of City of London a married 
woman trading alone can sue and be sued as 
feme sole, husband named only for confor- 
mity and she only liable. 

(e) Contracts with husband as to separation etc., 
may be good, 
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(a) Wife instituting divorce suit and she and hotbAilA 
agree to refer matter to arbitration, her next 
friend not party to agreement, she is considered 
feme sole and the agreement and award valil 
{Bateman v. Countess of Boss l I>ow. 236) 
Wile M (/?) Court would not refuse to confirm agreement to 

Feme Sole. • execute arbitration deed though m^e between 

husband and wife without trustee's intervention 
( Vansitart v. Vansitart 4 K, 4 J. 6») 
(7) In the case of agreement to live apart, with pro- 
visions for maintenance, trustee's intervention not 
needed, and wife can sue husband for arrears of 
maintenance (^McGregor v. McGregor *1 Q. B, D. 4M) 
(t) She can compromise suit with husband (^Bowley v. 
Bowley l. r. 2 Sc. A D. €s) but not bind that estate 
without complying with Fines and Recoveries Act 
{Cahill V. CahUl 8 App. Cases 480) 
'• It does not follow that in such transactions a 

D«i».w* Qi married woman has all the powers of a feme sole " — 

^°*'^*^' Poll. 81. 

(3) Statutory exceptions before M. W. P. Act. 

(a) Judicial separation makes wife feme sole 
(20 8L 21 Vict. C. 85) 

(b) On dissolution of marriaore she is feme sole 
( Williamson v. Gibson ^ Bq. 162 ; cf . Wells v. 
Malhon 81 Beav. 48) 

^[^JUjy (c) Wife deserted and under protection order is 

i3oreM/w. feme sole during desertion (20 k 21 Vict. C. 86) 

p. Act. . . 

{a) It does not enable wife to maintain action begun 
by her alone before date of order (^Midland R. Co. 
V. Cye i» C. P. N. S. 17») 
(/3) Her feme sole powers apply only to property 
acquired after separation decree or desertion order 
(^Waite V. Moorland U Ch. Dlv. 18»} 

(d) A wife made feme sole can sue and be sued 
not merely as regards contract and property only; 
she may sue in her . own name for a libel 
{Ramsden v. Brearlcy L. R. 10 Q. B. 147) and can 
give a valid receipt for a legacy not reduced 
into possession before date of order {R$ 
Coward & Adam's Purchase. 20 Bq. 179) 

&i Married Woman's Property Act, 1892 amended 
in 1893. 

(1) Separate property is 

(a) Properly acquired by any married woman 
after Jan. 1. 1883, including earnings. Property 

What sepa- falling into poBsession since the Act under a 

ratejftBtate title acquired! before it, is 'not herein included 

(Epid V. Eeid 31 Ch. Div. 402) 

(b) Property belonging at the time of marriage 
to a woman marrying after Jan, 1, 1883. 

(2) A Contract made by a married woman 

(a) Is held to be made with respect to and bind 
her separate property and, if made since Dec. 
5. 1893, whether or not she has any separate 
property at date of contract (5g ^ 57 yict. C. 63) 



Digitized by LjOOQ IC 



22 

wife's con- (t>) If SO made and binding, binds her after- 

tracts, acquired separate property (56 & 67 Vict. c. 68) 

provided, ate to contracts of earlier date than 
Dec. 5. 1893, that there was some separate 
property at date of contract {Stogdon v. Let 
1 Q. B. 661) 

(3) Separate property and married woman's liabilities and 
obligations. 

(a) Subject to any settlement a married woman 
can bind herself by contract in respect of and 
to the extent of her separate property, and can 

Liabilities ^^q .^l^d j^^ Q^ed aloUC. 

on separate zi \ ta i i i i i 

estate, (b) Damages and costs recovered by her are her 

separate property ; sustained by her, must be 
paid out of separate property. 

(c) Woman trading alone can be made bankrupt 
in respect of her separate property. 

(a) An unexecuted general power of appointment is 
not separate property, and the married woman 
cannot be compelled to execute such a power for 
the benefit of her creditors (^GUchrUft can 
17 Q. B. D. 621) 

(/3) Property she is entitled to under a settlement 
without restraint on anticipation, can pass to trustee 
in Bankruptcy (^Boyd's cam 31 Q. B. D. 364) 

(d) The property liable for her antenuptial debts 
and 

(«) Liability not avoided by settling property on 
herself without power of anticipation. 

(/3) Liability applies only to separate property acquired 
under the Act by women married before Jan. 1. 1883. 

(c) Married woman's debts contracted during 

coverture with respect to her separate property 

Harrison y. ^^^ ^^^ personal debts on termination of 

Harrison. coverture (Harrison v. Harrison 13 P. Div. 180 ; 66 

& 57 Vict. C. 63 Sect. 1 (c)) 

(4) Separate Estate and Husband. 

(a) When survivinsf husband takes wife's separate 
estate jure ynariti he is her legal representative 
and liable to creditors to extent of that estate 
(Act Sec. 23 and Surtnan v. Wharton 7 Q. B. 491) 

(b) Wife trading apart can be sued by husband 
for advaneos:|^made during coverture re the 
business {Butler v. Butler 16 Q. B. Div. 374) 

(c) Husband's liability for wife's antenuptial 
debts distinct and not merely a joint liability 
with wife's separate estate ; but for purposes 
of St. ot Limitation, there is not a distinct 
cause of action accruing against husband at 
date of marriage {Beck v. Pierce 22 Q. B. Div. 316) 

3. Equitable doctrine of separate estate. 

(1) Original purpose in settling property to the separate 
us© of married women was merely to exclude the hus- 
band's marital right so as to secure an independent 
income to the wife, and doctrine of equitable ownership 
was but gradually developed. 
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Johnson v, 
Gullagher. 



Separate es- 
tate sort 
of artificial 
person. 



I'ike V. 
Fltzgibbon. 



(a) Recognizing this separate use, Chancery Court 
in eff<ict created a new kind of ownership with 
all the incidents of ordinary ownership. 

(b) Powers of disposition including alienation by 
way of mortgage or specific charge as well as 
absolutely were admitted {Taylor v. Meads * l^. J. 

S. 597) 

(c) Further development from mortgage or specific 
charge on property to a formal contract under 
seal; and instruments of such contract by a 
married woman came to be regarded as in some 
way binding on any separate property she 
might have. 

(2) Johnson v. Gallagher 3 D. F. J. 494, 509, et. Sqq. " General 
engagement " may bind separate estate without special 
form, but with proved or presumed intention. 

(a) Bonds, bills, pro. notes, also general engage- 
ments may effect separate estate. (514) 

(b) Property settled to a woman's separate use 
for her life with power to dispose of it by deed 
or will is for this purpose her separate estate 
{Mayd v. Field 3 Ch. D. 587.) 

(c) General engagement not binding on separate 
estate unless made with reference to and upon 
faith on credit of that estate (3 D. F. J. 515) 

(a) There is enough to show that married woman intended 
to contract so as to make herself — her separate property 
— 'h« {\i^';'.K- ''Lrn'J.nn Ch. Bank of Australia v. 

(/8) Such intention presumed in case of debts of a 
married woman living apart from husband (3 D. P. J. Ml) 

(7) Like intention inferred when transaction would b« 
otherwise unmeaning as where a M. W. gives a 
guarantee for husband's debt (^Morrel v C(ru)an 
6 Ch. D. 166) or joins him in a pro. note (i>arif« v. 
JenUint « Ch. D, 788) 

(3) Separate estate may be regarded as a sort of artificial 
person created by courts of Equity and represented by 
the beneficial owner as an agent with full powers, 
somewhat in the same way as a corporation sole is 
represented by the person constituting it for the time 
being (Poll. 671 on London Ch, Bank of Amtraiia v. 
Lemprlere L. R. 4 P. C. o97) 

(4) On cessation of coverture wife's debts of her separate 
estate do not become legal debts. 

^(5) Extent of liability of separate estate for debts before 
marriage cannot be definitely decided — (cf. Foil, 672) 

(a) It has been held {Chubh v. Stretch 9 Eq. 555) 
that after husband's bankruptcy wife's separate 
estate is liable in equity for her debts before 
marriage, But 

(b) The decision of the C, A, in Pike v. Fitsgibbon 
throws great doubt on this (17 Ch. DW. 454) 
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(c) By Sec. 5 cf . Debtorg' Act, 1889, order for pay- 
ment cannot be made on a married woman, 
and the existence of sufficient separate estate 
would justify commitment in default {Dillon v. 
Cunningham L. K. D. 22, 23) 

(6) Extent to which a married woman's engagement is 
bound by the ordinary forms of contract. 

(a) No instrument or transaction can take effect 
as an engagement binding separate estate whieh 
could not take effect as a contract if the party 
were sui juris, 

(b) Married woman's engagement concerning 
separate interest in real estate most satisfy the 
conditions of Statute of Frauds {Jphnsoit t. 
Gallaghfn- Poll. 673) 

(c) MrHenry v. Davies (10 Bq. D. D.) is not law 
on this point. {Poll. 673) 

(7) Separate estate and liability on quasi-contracts. 

(a) Position of making a married woman feme 
Separate sole must be carried to the full extent short 

*J2^^^ of making her personally liable (F. G. Kindm- 

tracts. , sUy in Wright v. Chard 4 Drew. 673, 686) 

(b) The test of liability would seem on principle 
to be whether the transaction out of which 
the demand arises had reference to or was 
for the benefit of the separate estate {Poll. 674) 

(c) Tendency of modern authority and legislation 
is in the direction of holding that a married 
woman's engagement differs from an ordinary 
contract only in the remedy being limited to 
her separate property (Poll. 670-674) 

(8) Separate estate and restraint upon anticipation. 

(a) In case of restraint upon anticipation married 

woman could use the income but > never touch 

the corpus of the property nor create future 

tt«^tnton rights over the income. {Anson 128.) 

^ ^ ^ {\y>l Property subject to restraint on anticipation 

cannot in any case be bound {Pike v. Fitzgihhon). 

(c) M. W. P. Act 1882 does not remove effects of 
a restraint on anticipation. 

(a) Creditor cannot hare execution or any incidental 
remedies against property pubject to such restraint 
{Drayeott v. ffarrUon W Q. B. D. 147) 

(/3) Though this affected only the remedy, not cause of 
action iWhittaker v Kertham « Oh. D. MO-lfT) 

(7) Act of 1893 giyes power to order payment of costi 
out of such property, but Idoes not make it liable 
to satisfy a contract (C «8 Sees. 1, f) 

{i) Restraint on anticipation can exist only as incidental 
to a trust for separate use, but such a trust cannot 
Pollock M9 ^® supplied in order to give effect to a restraint 

' • iStogdou r Zee I (I B. m.)^PoU. 669, Note X 

(d) " The dcTice of restraint on anticipation is as 
curious an example as any that English law 
presents of an a^iomaly grafted on an anomaly" 

{Poll. 669) 
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IV Capacity of Parties: Lunatics and Drunkeit 
Persons. 



1. Ziunatics' Contracts. 



Lnnatics. 



JjxiuaLcy. 



(1) Lunatic's marriage is void (Hancock v. Peaff/ L. R. 1 P 
& D. 335) 

(2) Lunatic so found by inquisition and while the com- 
mission is in force cannot contract (BeverU'ifs cas$ 
4 Co. Rep. 123) 

(3) Not so found he may validly contract in lucid interval 
{Beerhfs case^ Ss Hall v Warrm 9 Ves. 605) 

(4) Lunatic or his estate liable quasi ex contractu for neces- 
saries supplied to him in good faith {Bagster v. Earl of 
Portsmouth 5 B. & ,C. 170) 

(a) Necessaries include even cost of proceedings 
in lunacy (Williams v. Wentivorth 5 Beav. 325) 

(b) Supplier can have action against lunatic if 
expenses were incurred with the intention of 
repayment {Re RJwdes 44 Ch. Div. 94) 

(c) Husband liable for necessaries supplied to hlB 
wife while he is lunatic {Read v. Legard 
6 Ex. 636) 

(d) Lunacy (or drunkenness) no Plea against action 
for account of money or goods supplied to 
lunatic (or drunken person) and kept by him 
after regaining reason ; keeping goods would 
prove new contract to pay for them {Oor$ v. 

GiUon 13 M; & W. G23) 

(5) Contracts made by a sound man who after- 
wards became lunatic are not invalidated by 
lunacy (Oz^wz v. Z)r«z'/^5.7 Ves. Senr. 82) 

(6) Principal's insanity determines agency except as to 
persons who deal in good faith with agent in ignorance 
of his insanity {Drew v. Niinn 4. Q. B. D. 661) 

(7) Insanity of partner does not of itself opei*ate as a di- 
solution of partnership, but only a ground for dissolution 
by Court {Poll 91) 

(8) Partial delusions compatible with capacity for 
contracting {Jenkins v. Morris 14 Ch, Div. 674) 

(9) Lunatic's (or drunken man's) contract voidable if lunacy 
(or drunkenness) was known to the other party. 

(a) Lunacy (or drunkennees) if unknown to other 
party and no advantage taken of is no pl^ea 
against liability on a contract especially if an 
executed one {Molton v. Camroux 2 Ex. 487) 

(b) Mattheivs v. Baxter^ see below 2, (2) (b) 

(c) In Imperial Loan Co. v. Stone (i Q. B. 599) de- 
fendi^jit sued on a pro-note set up defence of 
insanity at time of signing the note. Jury con- 
vinced hut could not agre« as to other party's 
knowledge of his insanity. This was heid no 
verdict for defendant and new trial order^. 
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Contract not void per se ; liable to be sued uponj 
can be avoided if possible. 

£• Contracts of drunken persons. 

(1) Old theories now untenable. 

(a) Drunkenness no plea or privilege but. an 
aggrevating circumsifence, (Coke Litt. 247 a\ 

^"ST Based on doubtful authority. — Poll. 88. 

(b) Contract of a man so drunk as to have nc 
consenting mind void. Considerably supported 
in the first half of the present century (Cookt 
V. Clay Ivor th ; Gore v. Gibson.) " but involvei 
a distinction too fin^ and doubtful to b^ 
convenient in pi-actice." — Poll. 88-89. 

(2) Present Law ; (See 1 (D) ) Contract voidable if drunk- 
enness was known to the other party. 

(a) See above! (9) (a). — Molton v. Camroux. 

(b) Contract made when drunk is binding if 
affirmed or ratified when sobered (Matthews v. 
Baxter L. R., 8 Ex. 132) 

(c) See above 1 (4) (d). 



V. Capacity of Pakties : Agency. 



1. Wbat Agency is and how it may arise. 

(1) Agency is a contract of employment for the purpose of 
bringing the employer into legal relations with a third 
party (A7ison SSl'882) 

How agt»cy (2) Agenby may arisp 

^ * (a) Through qonai^deration executed upon request, 

that is, by pff er of a promise for an act. 

(a) Conta*act of this nature comes into existence on 
rendering of service demanded {Lampleigh v. Uraith- 
M3«/^ I.Sm.L. C. 147) 

(/3) Contract of gratuitous eiaployment based on mutu- 
al promises is actionable yirhen service is entered 
upon ( Wilkinson v. Cm-erdale l B»l>*. 76) 

(b) By the acoeptaace of an executed consideration 
i'. e. by offer of g/u act for a promise, as by 
ratification. 

(c) By 9jffi|Br of ,a p^oipaiBe tqx a promise. 

(3) Authority to agent to bipd principal within the scope 
of that authority may be given by writing, words or 
conduct. 

(a) "Writing or words have same effect and are 
subject Xo same interpretation as in case of 
offer and acceptance. 

(b) Formal grant of authority {Potver of Attonwj) 
is made to agent only to enable him to make 
blading contract under seal. 
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(c) As regards forination coutract of agency by 
conduct, inference of intention m^y be affected 
by the relation in whicli parties stand to one 
anothe*'. 

! (a) Servant habitually gets things on credit from X 

for hi a master. X expects master" to pay for them. 

(1 Shower 95) 

03) Wife dealing with a tradesitian for household sup- 

■ plies is husband^s agent. Marriage does not per te 

i create agency. (BebcnJmm v. Mellon iQ. B.D. 40S) 

cf An^on 332. 
^ (7) Partnership per »e confers powers of agency on each 

partner (Jiawhen v. Bourm 8 M. dt W. no) 
Ireney by (^) To these and similar cases (ei^c^pting ' partnership) 

estoppel. when mere conduct of parties, apart from conduct 

arising out of establi^ed relationship, creates pre- 
sumption of authority the term Agency hy estoppel 
may be applied (^Aiison 333) 

(4) Necessity may create an agency qimsi ex contractu^ 
agency from necessity e, g. wife not -maintained 
by husband becomes an agent of necessity to supply 
her wants upon his credit {Eastland v. Burchell 3 Q. B. D. 

2, Ratiflcation : Act of agent, done without authortty^-^ 

if ratified by priftcipalbihdsh1!in for his detriment 
or advantage in tort or in contract {Wilson t. 
Tumman 6 M. & G. 242) Rules, Anson 334-336, 

Si&twii. (1) Agent must contrglct as agent : nbt incur a liability on 
his own account and then assign to some one else 
under colour of ratification. 

(2) Agent must act for a principal who is in contem^^-^ 
tion : not make a contract as agent with a vague 
expectation that parties of whom he is not 
cognisant will relieve him of its liabilities. 
{Wilson V. Tvminan) 

(3) Principal must be in existence {Kelner v. Baxter 
L. R. 2 C. P. 174) either actually or in contemplation of 
Law. 

(4) Agent must contract for such things as the principal 
can and lawfully may do. 

(5) Ratification relates back as against everybody to date of 
the act done by the agent {PoU^ 94. Bolton Partners v. 
Lambert H Ch. Div. 295) 

3. Person who contracts or professes to contract for a 
principal may be: 

(1) Agent having authority, whether at the time or by 
subsequent ratification, to bind his principal. 

(a) Known to be an agent 
(a) For a principal named. 
(/3) For a principal not named. 

(b) Not known to be an agent. 

(2) Holding himself out as agent but not having authoriiy ' 
to bind his principal. 

(a) Where a principal is named. 

(a) Who might be bound but does not in fact authorioe 

or ratify the contract. 
03) Who in law cannot be T)Ound. 

(b) Where the alleged principal is ©ot named^ 
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4. Authorised agent, known to be an agent, for a 
principal named. 

(1) Agent drops out of the transaction as soon as the 

contract is made whether authority is general or special. 

Ql) Principal is liable {Maddlch v. Marshall 16 C B. N. S. 393) 

(a) When the agent acts within the limits of his 
authority. 

(b) Where transgressing actual limits agent acts 
within apparent limits sanctioned by principal 

(3) Authority of certain kinds of agents : 

(a) Auctioneer {Woolfe v. Hoone 2 Q. B. D. 355) 

(a) Is Agent for seller but becomes buyer's too. 
03) Has not merely authority . to sell but actual posses- 
sion of them and a lien on them for charges, 
(y) May sue purchaser in his own name. 

(b) Factor (52 & 53 Vict. c. 45; Piehenng v. Bmlc 
15 East, 38) 

(a) Has general discetion as to sale of goods, and may 

sell in his own name. 
(/3) Has lien upon ^oods and an insm-able interest in 

them, 
(y) His authority cannot be re-.tricted by principal, as 

against third parties, by private instructions. 

(c) Broker. {Anson 844, 84 5) 

(a) Primarily to establish privity of contract between 

two parties. 
(j3) Has not possession of goods for sale, 
(y) Cannot sue in his own name on contracts made 

by him. 

(d) Commission Agent. Merely a person employed 
to buy or sell goods for employer on the best 
possible terms {Ireland v. Livingston L. B. 5 
H. L. 407) 

(e) A del credere agent is an agent for sale aud 
gives his employe/ a promise of indemnity 
against his inadvertence or ill-fortune. 



5. Principal 
person. 



not named: Agent contracts in 



Falrlle v, 
Fenton. 



(I) Agent personally liable if he undertakes to be so. 
(Sm. Mer. Law. 1.58) 

(a) Such undertaking inferable from general cons- 
truction of a contract in writing and when 
the agent contracts in his own name without 
qualific ation {Fairlie v. Fenton L. R. 5 Ex. 169) 

(b) Principal not less liable whether named at 
the time or not {Hlggins v. Senior 8 M. & W. 834) 

(c) If agent has interest in subject-matter of 
contract, agent liable. 
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Po'lock, H. 



Agent and 

Grovemtnent 

contract. 



(2) Agent dealing in goods for a merchant resident abroad 
is held to contract in person {Armstrotig v. Stokes 
L. K. 7 Q. B. 598) 

(a) Foreign principal cannot sue on the contract 
(Case against Claye L. R. 8 Q. B. 313) 

(b) Doctrine not applicable where both agent 
and principal were foreign (Hennano v. Mildred 
9 Q. B. Div. 530) 

(3) Deed etc. of agent. 

(a) On a deed executed by agent principal cannot 
sue or be sued at Law {Lord Southampton v. Brotvn 

6 B. & C. 718) 

(b) Party taking deed under seal from agent in 
agent's name elects to charge a,fi:ent alone 
{Piekerinffs claim 6 Ch. 525) 

(c) When agent is in a position to accept bills so 
as to bind principal, principal liable though 
agent signs in his o\vn name {Edmunds v, 
Bashell L. R. i Q. B. 97) 

(4) Exemptions from and limitations of liability. 

(a) Agent signing himself as such in the contract 
and describing himself as such is not liable 
unless credit be given to him or usage make 
him liable (PolIorJc 96, Notes and Anson 349) 

(b) Agent may limit liability by special stipul- 
ationF {Ogleshy v. Yglesias E. B. & E. 930) 

(c) Though made in agent's name contract made 
by him for a Government does not bind him 
(GiiUey v. Lord Falmerston 2 Bro. & Bing. 275 i 

story on Agency, 302) 

6. Agent not known to be an agent : Generally there 
is a contract with the undisclosed principal. 



Humble t. 
Hunter. 



(1) Undisclosed principal is generally bound, as well as 
agent with whom contract is made at first (Bekham v. 
Drake « M. & W. 91) 

(JS) Undisclosed principal liable as a disclosed one for 
contracts made by agents within general apparent autho- 
rity of agents in that business (Watteau v. Ffnwirk 
1 Q. K 346) '• ' 

(3) Exceptions to the Rule. 

(a) Where an agent for an undisclosed principal 
contracts in such terms as import that he is 
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tlie r^al and only principal, the pHiicipal can- 
not afterwards sue on tbe contract (HtrniMs 
V. Hunter 12 Q. B. 310) 

(b) He cannot too, if nature of the contract (e, g, 
partnership) were inconsistent with the idea of 
a principal at the time unknown taking the 
place of the apparent contracting party. 

(c) If principal represents agiBnt or third party 
as principal he is bound by that representation 
{Ferrand v. Bischoffscheim 4 C. B. N. S. 710-716) 

(4) Limitations to the application of the G^AerJil Rule. 

Exd6^i(«ii; ^^^ Principal must take the contract subject to 

all equities in the same way as if the agent 
were the sole principal (Story on Agency, 420) 

(b) Contract made by agent for undisclosed prin- 
cipal may be enforced if the person who deals 
with the agent is allowed to be in the game 
position as if he had been dealing with the 
real principal {Dresser v. Norwood 14 0. B. N. S. 
574. Per J. Wiles) 

(c) Third party must actually believe that he was 
dealing with a principal in that particular 
transaction (BooJce v. Eshelby 12 App. Cases 27 1) 

(d) Principal is discharged as against third party 
by payment to his own agent only if that 
other party has, by his conduct, led the prin- 
cipal to believe that he has settled with the 
agent, or perhaps, if the priiicipal has in good 
faith paid agent at a time when the other party 
still gave credit to agent alone and would 
naturally, from some peculiar character of the 
business or otherwise, be supposed by principal 
to do so {Irine v. Watson 5 Q. B. Dlr. 414) 

(e) After discovering principal if other party gives 
credit to agent or directly or indirectly makes 
principal think that agent will be held liable 
principal is free. (Story on Agency 279-288 ; HorS- 
fall V. Fauntleroy 10 B. & C. 755) 

(f) But principal is not discharged unless he has 
actually dealt with the agent on the feith of 
the other party's conduct so as to change his 
position {WyaU v. Hertford 3 East 147) 

(g) Action must be taken within reasonable time 
after discovering principal {Smethurst v. Mitchell 
1 E. & E. 622). Party may siie principal or 
agent or both, but only one may be sued to 
judgment, and judgment against one is bar to 
action against the other (Priestley v. Fernia 
3 H. & C. 977). 

7« ]^rofessed Agent not hairing authority. 

(1) Principal named who might be responsible : Professed 
agent cannot sue on the contract. 

(a) Where a man assigns himself as agent to a 
pferson' named the &W ^ill not allow him W 
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shift his position {Bki$rhn v. j^wmll 6 M. 4t 

8. 383) 

(b) Fellowes v. Lord Gwdyr (1 Sim. 63) "is not 
Pollock. 102. la^i» {Poll 102), 

(c) In all executory con tracts, wholly unperfpr^ed 
or partly performed without the knowledge 
of who the real principal is, agent cannot 
shew himself as real principal and sue in .his 
own name (Ruf/mr v. Orofe 15 M. k W. 359) 

(2) Professed agent cannot be sued on the contract {Leiois 

V. Nicholson 18 Q. B. 503) 

(a)- He is liable on an implied warranty of his 

't^iI*'*J° authority to bi»d principal {Gollen v. Wright 

y Wm^rn- 7 E. & B. 301 ; Richardson v. Williamson L. R. 6 

«"»• Q. B. 276). "A grotesque legal fiction." 

{Anson 347-348) 

(b) Representation of authority by agent must be 

a representation of matter of ^ct and not of 

law {Beattie v. Lord Ehury L. B. 7 Ch. 777) 

(3) Where alleged principalis one who could not be res- 
ponsible, professed agent is treated as principal. 

(a) Where principal named or described is one 
^n^^- incapable of authorizing Q9nt^ct so as to be 

bound by it at the time there can be no bind- 
ing ratification {Kelner v. Baxter L. R. 2 C. P 

174-1»5) 

(a) Whero mtifioation is Admitted the original contract 
i.^ inipu'ed hy tictiDii of l:nv to the person ratifying. 
(ff) The fiction it) not allowed to be extended beyond 
the bounds of possibility. iPoll. 104 Note u) 

(b) Alleged incapable principal not bound but 
''^lUSttr^* professed ^(^uiiKdnw v. Baxter; Fvrnival v. 

^^^' Combes 5 M. & Gr. 736) 

(c) Proper course for other contracting party is 
to sue agent as principal on the contract itself 
and he need not report to the doctrine of 
implied wiaranty {Kelner v. Baxter ; cf West 
London Gomm.BanJc v. Kitson 12 Q. B. D. 157) 

(4) Professed agent beiog his o^yn unnamed principal. 

(a) Prima facie personally liable in his character 
as agent. 
^?^u^ (b) He may repudiate ehwact^r of agent and 

Jf'^^\ adopt that of principal (Schmaltsz v. Avery 

^'^^^' 16 Q. B. 655) 

(c) A man who has coptr^cted in this form may 
be sued on the contract as his own undi^jclpsed 
principal if the other party can shew that he 
is in truth the principal but not otherwiie 
(Carr v. Jackson 7 .Ex. 382) 

(d) It is open to one of several persons with 
whopi a contract was nominally niade to shew 
that he alone was the real principal and to sue 
alone upon the contract £^eor4iOgly (Spurr v. 
P^ L. R. 5 (J. 3. f65Gi) 
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Agcnt'8 
fraud. 



Udell V. 
Atherton. 



Duties of 
prlncU^al. 



Duties of 
agent. 



End of 
agency. 



8. Iilability of Principal for fraud of agent 

{A7imi 352-364.) 

(1) Liability is that of employer for fraud of servant 
{Barwick v. En(/, Joint Stock Bank L. R. 2 Ex. 259) 

(2) But if the person act beyond scope of his employment 
he no longer represents employer to make him liable 
in tort or contract {Udell v. Atherton 7 H. &. N. 172) 

(3) If he commit fraud outside scope of authority he is 
liable and not principal. 

(4) Knowledge of agent is knowledge of principal only 
if it is imparted to principal 6r if transaction to which 
knowledge is material is carried out by agent (12 App- 
Ca. 631 in re Vigors. Atifioa 354) — See further Fraud, 

9. Duties of Principal and Agent 

(1) Duties of principal. 

(a) To reward agent. 

(b) To indemenify agent for acts lawfully done 
and liabilities incurred in the execution of 
his authority. 

(2) Duties of agent. 

(a) To use diligence, be faithful etc., (Jenkitis v. 
Bpiham 15 C B. 168) 

(b) To make no profit other than commission. 

(a) Cannot recover reward promised for disloyalty to 
his employer (Jlarr'nigton v. Vict. Graving Dock Co, 

3 Q. B. D, 549) 

(/3) Agent is principars debtor, not his trustee, for money 
received as reward from others (^LiMer ^ Co. 
V. Sfubbfi 45 Ch. B. 15 ; cf Morison v. Thompson 
L, R. 9 C. r. 480) 

(y) May not become principal as against his employer 
(^Story on agency 210-211) 

(c) To make a contract must remain as agent 
{McPherson v. Watt 3 App. Ca. 254) 

(d) To delegate his authority to no one as a 
general rule. Delegatus non potest delegare, 
{De Blimche v. Alt 8 Ch. D. 310) 

10. Determination of agent^s authority (Poll 
33, Anson S55-360) 

(1) By agreement. 

(a) Principal may not privately limit or revoke 
an authority which he has allowed his agent 
publicly to assume (Dehenham v. Mellon 
6 App. Ca. 24) 

(b) Authority coupled with an interest, conferring 
some benefit on the donee of that authority 
is irrevocable (Smart v. Sandars 5 c, B. 917) 

(2) By change of statue. 

(a) By bankruptcy (Mineil v. Forester i Taunt 541) /^ 
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(b) By Insanity {Drew v. Nunn; above iv i. (6) ; 
See Anson 359) 

(3) By death of principal (Story aa Agency 474, Anson 360) 

(a) Termination of agent's authority takes effect 
only when it is known to agent and, as regards 
third parties, to them (Freeman v. Loder U A, & E 
589; Indian Contract Act 208.) 

(b) "It is held in England {Blades y, Free^K kC. \m) 
but anomalously that this rule does not apply 
on revocation . by death of the principal" (-P<>W 93 
and Note u.) 



VI. Capacity of Parties : Corporations. 



1. Capacities of Corporations are limited 

(1) By natural possibility. 

(2) By legal possibility. 

2. Limitations and liabilities by natural possibility. 

ieai (1) The requirement of a common seal 

(a) Pollock 110 thinks this is a positive rule of En- 
glish law. 

(b) Anson 119 holds this a natural requirement. 

(2) A corporation can do no act except by an agent. 

(3) Cannot do or be answerable for anything of a strictly 

personal nature. 

(a) Cannot commit any - crime in the strict sense; 
{R, V. G. N, of Eng. -R. Go, 9Q. B. 315 326) 

(b) There is individualliability of members. (Mayor of 
Manchastc' v. Williams 1 Q. B. 94 ; Mill v. Hawher 
I K. 9 Ex. 309j 

(4) Cannot enter into any strictly personal contract or relation. 

(a) It cannot be excommunicated (10 Co. Rep. 32) 

(b) Cannot do homage (60 ditt 66) 

(c) Cannot be subject to jurisdiction of a customary 
court whose process is exclusively personal (Lon- 
don Joint Stock Bank v. Mayor of London 1 C P.D. 1) 

(5) Liable, (as in Agency) for acts of agents ; and conversely 

it may sue in its natural capacity for a libel 
reflecting on its business management (South 
Helton Coal Co.y-N.E. ^'News ^w^r.*' (IQ.B. 133) 

(6) Indictable in some cases. 

;ton In- (a) For a nuisance (-R- v. G, N, of En^, i?. Co.) 

lictable \\ ^ , . ,,-.... 

(b) For not domg an obligation in its charter, and may 
be even liable by prescription (6^rc/;j/ 277,283) 

(c) For breach of Statutes regulating its business. (P//. 
Society v. Z. and Proiu Supply Ass, 5 App, 857; 
King of Two Sicilies v. Wilcox 1 Sim. N. S. 335) 

(d) A Corporation may be relieved against fraud to the 
same extent as a natural person. 
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Doctrirte of 

Special 
GapJAcities. 



(7) But it cannot be bound by acts of even all its members 
when those acts are of a non-corporate character (Mill 
V. Hawker.) 

3. Limitations^ liabilities etc^ by legal possibility. 

(1) Doctrine of special capacities. A corpoiation is created 
for a special purpose and in the case of a particular 
transaction it is to be considered whether the corporation 
is empowered to bind itself to that transaction. 



Doctrine of 
General 
Capacity. 



ReasoDd 
from Part- 
nership 
Law. 



Beasons on 

Grounds of 

Public 

Policy. 



(a) Doctrine long popular. 

(b) Basis of Modern Statutes on 

(c) Refuted Poll 117. 



corporations. 



(2) Doctrine of general capacity. Powers of corix)ration are gen 
eral, and with reference to a transacton itjs to be considered 
whether the corporation is forbidden to bind itself to the 
transacton. 

(a) Accepted doctrine. PoU. 117 Anson, 118-120. 

(b) As interpreted in Ashbuty Railway carriage Co. 
Riche (L. R. 7 h. l. 653): "Where there is an Act of 
Parliament creating a corporation for a particular 
purpose, and giving it powers for that purpose, what 
it does not expressly or impliedly authorize is to 
be taken as prohibited. 

(c) Reasons for the above qualification. 

(a) No majority of partners can bind a dissenting minority 
however small ; similar right to members of a corporation. 

{/3) Partner is firm's Agent with extensive authority but limited 
if restricted by agreement ; so in public companies limits, 
of directors' authority presumed to be known. 

(y) As a matter of mixed patnersbip and corporation Law 
(not of pure corporation Law strictly) unanimous assent 
of members will remove objections raised on partnership 
principles, speaking generally. 

{I) Powers must not be used to defeat purposes of incor- 
poration. Su PoJX 13)-I2i and cases cited in notes. 

(c) Interest of the public as investors must be safeguarded ' 
e.g. Buyers of shares and lenders of money to com* 
pany have a right to assume that company's proposed 
objects are adhered to. I 



4. Corporatious and Negotiable Instruments. 

(1) As a General Rule a corporation cannot bind itself by 
Negotiable Instrumer.ts. (See ChalmerB" Digest pp. 63-65.) 

(a) Since corporation contracts must be under common 
seal it follows that corporation cannot be bound by 
Negotiable Instruments in the ordinary form ; and 
by Law Merchant instruments under seal are not nego- 



tiable. 
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Corpora- (b) Ordinary rules of Partnership Agency do tjot apply 



tions and 

f egfotial ' 

IiistrU' 

ments. 



Negotiable to Corporations, 

Iiistru* 

(a) Extens'.ve in^plied authority of a partner to bind his 
fellows cannot be applied to the case of a numerous 
association. 

{(3) Managers cannot bind company by Negotiable Instru- 
ments unless so empowered by Act of incorporation etc. 

(c) Power of even a trading corporation to contract 
without seal is limited to things incidental to the usual 
conduct of its business. 

(d) Negotiable Instrument is not merely evidence of 
contract but creates a new contract and a distinct 
cause of action and it would be contrary to Law of 
Negotiable Instruments, that they should be valid or 
not as the consideration between parties was good or 
badj and it would be inconvenient to inquire always 
if such consideration was connected with corporation 
purposes. 

(2) Corporation cannot be bound by Negotiable Instrument except, 

(a) when Negotiation of bills etc. is one of the purpose 
of incorporation. 

(b) When instrument is accepted for the corporation 
by an agent expressly or impliedly empowered 
by constitution to accept such bills. 

3. Estoppel aiid part performance apply to cor- 
porations. 

(1) Even when corporate seal was improperly affixed corporation 
is bound by conduct of governing body. 

(2) Estoppel etc., not binding in case of an acj;^. expressly 
forbidden to the corporation. 

(See Pollock, pp. 142-163,) 



VII. Form of Contract. 
1. Classiflcation of contracts known to English Law 

{Anson 49.) 
Formal. (1) Formal i.e, dependent for tneir validity upon their form. 

(a) Contracts of Record. 

(b) Contracts under seal. 

Simple. (^) Simple i.e. dependent for their validity upon the presence of 

cpnsideralion, 

(a) Contracts required by Law to be in some form other 
than under seal. 

(b) Contracts for which no form is required. 

Digitized by VjOOQIC 



Contracts 
Subject to 
formal res- 
trictions. 



36 

Certain contracts which Anson (p ^d.) classifies nndeij 
Simple contracts ''required to be in writing" are 
given as '' contracts subject to special forms " i^ 
Pollock;— 

(1) They are (Poll 142.) 

(a) Contracts of corporations. , 

(b) Peculiar contract expressed in negotiable instruments; 

(c) Contract within Statute of Frauds. 

(d) Marine Insurances. 

(e) Transfer of shares in Companies. 

(f) Acknowledgment of debt barted by St. of Limitations 

(g) Marringe. 

(2) The two classifications ronsidered. 

(a) Pollock says : " Contracts under seal are «^/ /A 
on/y formal contracts known to English Law ; theri 
are certain so-called contracts of record which ar< 
of a yet higher nature than deed" (Poll 141.) Anson 
of course recognising " in deference to established 
authority " Contracf? of Record as Formal says (p- 49.y 
" There is but one Formal Contract in English Lawi 
the Deed or contract under seal: all others are simpl< 
contracts," " only true formal contract" (p. 52.) 

(b) Pollock's classification given above is of "kinds d 
contract sul ject to restrictions of form " (Poll 142.) and 
the same are under smple contracts in Anson (p, 59J 
"but form is here needed not as giving efficacy t< 
the contract, but as evidence of its existence " (Ansoa 59.| 

(a) Certain contracts require Form for their Validity, 1 

(/3) Other contracts require Form for evidence merely, theii 
validity depending on consideration. 

3» Contracts of Record, include. 

(^) Judgment that is final. ' 

(a) It may originate. 

(a) As final result of litigation, or. 

(/3) By parties agreeing to enter Judgment in favour of one; 
and this right to enter Judgment results from a contraci 

which is either 

Warrant of Attorney : by which .one party ^iv^ 
authority to other t6 enter judgment on terms settled 
or Cognovit actionem: (LeaVo 157) by which one part] 
recognises oihers' right re pending dispute and givel 
authority. 

(b) Its characteristics. 

(a) . Production of Record conclusive proof of terms. 

(/3) It causes existing rights to be merged or extinguished 
in it. 

(y) Judgment creditor can take out execution for (]eU 
and also bring in case for non-fulfilment of obligation 1 

(2) Recognizance. Contract entered into with the Crown in itj 
Judicial capacity. (Poll 141) JS, G, to keep the peace or to appeal 
at assizes. 
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(3) Statutory forms of security known as Statutes Merchant, 
Statutes Staple and recognizances in the nature of a Statute 
Staple., out of use. (Poll 141. 142. Anson 51.) 

%. Contract under SeaL {Anson 52-58. Polloik 133, 140) 

(1) Contract under seal, called also a Deed and sometimes 
Specialty, is the only true Formal Contract. 

Deeds: (2) Heed must be in writing or printed on paper or parch- 

ment. It must be 

(a) Signed (cf. Gooch v Goodman 2, Q.B, 597 .) 

(b) Sealed: That which identifies a party to a deed 
with the execution of it is his seal. 

(c) Delivered : That which makes the deed operative 
so far as he is concerned is the delivery by him. 

(3) Deed subject to a condition is called, until the condition is 
performed, an Escfow, 

{i) Characteristics of contract under seal. 

(a) Estoppel. Statements in a deed cannot be allowed 
to be denied ever and the party who cannot so 
deny is said to be estopped. 

(b) Merger. A simple contract is merged and becomes 
extinct in an identical contract by deed. 

(c) Deed creates greater privilge re limitation of actions 
than does a simple contract. 

(d) Specialty creditor can claim against the heir though 
not named in the deed or against the devisee of 
real estate without the intervention of chancery, un- 
like creditor by simple contract, 

(e) Gratuitous promise under seal e. g. a Bond is bind- 
ing but Court will not grant Specific Performance. 

(5) When it is essential to employ contract under seal. 

(a) In cases statutorily provided for, e. g. 

(a) Sale of sculpture with copyright, li Q iii c. 66. 
(/3) Transfer of shares in Companies governed by Com- 
panies Clauses Act. 8 & 9 Vict C. 16. 
(y) Transfer of a British ship. 17*18 Vict. C. 104. 

(b) In case of a gratuitous promise. 

(c) In case oi contracts with Corporations. [See above vi. 6.] 

(a) In the absence of Enabling or Restrictive statutory pro- 
visions, a trading corporation may make without seal 
any contract incidental to the ordinary contract of its 
business. 

(j3) A non-trading corporation, if expressly created for 
special purposes, may without seal make any contract 
incidental to those purposes. If not so created it cannot 
contract without seal, except in cases of immediate 
necessity, constant recurrence or trifling importance. 

(y) Where an agreement has been completely execoted on 
the part of a corporation it becomes a contract on 
which the corporation may sue. 

(d) Rights and obligations arising from tenancy or 
occupation apply to corporations as to natural persons. 

(e) Corporation is bound by an obligation implied in law 
whenever under like circumstances a natural person would 
t>e so found. 
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29 Carl ii 
C. 3 S. 4. 



Interest in 

Land. 
See Poll. 
157, Anson 

63, 64. 



5. Contracts under Statute of Frauds. 

(1) Form requirements by 29 Carl ii C. 3. S. 4. "Agreement, 
or memorandum or note shall in writing and signed by 
the party to be charged therewith or some other person 
thereunto by him lawfully authorized." (cf Sec 21 of Ord. No. 7 
of 1840, Ceylon). 

(a) Form merely evidentiary. Contract exists but no 
action possible until formal requirements are complied 
with. 

(b) Parties must appear. 

(c) Terms may be collected from various documents 
but they must be 

■ (a) Connected (Reuss v. Pichsley L. R. 1 Exch 842) 
(/3) Consiitent {Buxton v. Riist L. R- 7 Exch 279) 
(y) Complete. (G^reaves v. -4«Wi» 3 Oamp, 426) 

(d) Where contract does not fall within the Statute parties 
may, 

(a) Put their contract in writing or 

(/3) Contract only by parol, or 

(y) t*ut some terms in writing and arrange others in parol. 

(e) Consideration must appear in writing, except in 
the case of promise to answer for debt, default or 
miscarriage of another under 19 & 20 Vict C. 97 Sec. 3 

(f) Signature of party cr agent necessary. 

(2) Contracts implied in 29 Carl, ii C. 3 S. 4. 

(a) Special promise by an executor or administrator 
to answer damages out of his own estate although 
his liabilities are limited by assets of deceased. 

(b) Any promise to answer for debt, default or mis- 
carriage of another person. 

(a) Different from indemnity {Crippo v. J/artnoll 4 B. & S. 414.) 
{Reader v. Kingham 13 C. B. N. S. 34*.) 

(j3) There must be primary liability actual or prospective 
of a third party and a real liability {Mountstephen r 
Lakeman. L- R. 7 B. 196) and continuous. 

(y) Promise must be made to principal creditor existent 
cr prospective {Eastwood v. Kenyon iiA. &B. 4'u) 

(d) Debt etc., m.ay arise from wrong {Kirkham v. Master 
2 B. & Aid 613) 

(c) Agreement made in consideration of marriage. 

(d) Contract or sale of lands or hereditaments or any 
interests in or concerning them. 

(a) Fructus Industriales {e.g. crops) do pot under any 

circumstances constitute an interest in land. 
(j8) Fructus Naturales {e g. gra«^s, timber, fruits) do if sale 

contemplates passing of the property in them before 

severance from soil. 
(7) Leases may be made by deed (8 & 9 Vict E. 106) but an 

informal lease though void as a lease may be good 

as an agreement for a lease. 

(e) Agreement that "is not to be'' {I-oll 158) performed 
within the space of one year from making. 

\a) This means an agreement that on the face of it 
cannot be performed within a year {Toll 158,) 
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(/3) Agreement capable of being performed within ^ 
year and not showing a:3y intention to put off per- 
formance till after a year is not within this clause 
{Smith V. Neale 2 0. B. N. s. 87 

(y) Agreement completely perfornied by one party within 
the year is not under the Statute (Pe'er v. Compton 
1 Sm. L. Ta-jes 3 5. '■^69) 

(d) Agreenent determinable by a contingency likely to 
happen \yithin the year is not under the Statute 
(McGregor v. McGregor 21 Q. B. Div 429 Overruling 
Davey v. Shannon quoted Alison 645). 

(3) Non compliance with provisions does not make contract 
void or voidable but only unenforceable because incapable 
of proof. 

(4) Form under 29 carl, ii C. 3. S. 97. Same as under S, 4 
but consideration for sale need not appear in writing un- 
less price is fixed by parties. 

(5) **Note or memorandum" in Sec. 4 and sec 17. 

(a) Agreement of See. 4 includes ** consideration" but 
haigain of Sec. 17 includes price of goods as 
a material term only where it has been specifically 
agreed upon {Hoadly v. Mclaine 10 Bing 462) 

(b) Party's name inserted \ y authority in the body or 
at the head of memorandum may suffice for actual 
signature (Evans v. Hoare 1 Q. B. 593) 

(c) Written and duly signed prop sal accepted even 
orally is sufficient memorandum {Smith v. Neale) 

(d) Signature to a document given altered and assented 
to as altered is signature of altered document too 
(Poll i6o. Stewart v. Eddoxves L. R. 9 C. P. 311) 

(e) Memo'.andum must exist at time of action brought 
{Lucas V. Dixon 22 Q. B. Div. 357) 

(6) Nature of contract of sale. In addition to St. of Frauds see 
Bills of Sale Acts 1878, 1882, 1890 and 1891 and Anson 
70-74 with authorities there cited and referred to. 



VIII. — Consideration. 



Deflni* 
tion. 



Cutrie v, 
Misa. 



1. Consideration is sometliing done, forborne or 
suffered or promised to be done, forborne or 
suffered by the promisee in respeet of tlie pro* 

mise. {Anson 7Jf. see supra ; 6) 

(1) A valuable consideration, in the sence of the Law may con- 
sist either in some right, interest, profit or benefit accruing to 
the one party or some forbearance, detriment loss or responsi- 
Dility given suffered or undertaken by the other {Currie v Misa 
L. R. 10 Ex. 162) 

(2) A consideration properly speaking, can be given only for 
a promise, and where performance on both sides is simulta- 
neous there may be agreement in the wider sense but there 
is no obligation and no contract. {Poll. 164) 

(3) Consideration is that which is actually given and accepted 
in return ior the promise, irrespective of the presence of 
ulterior motives, purposes or expectations 
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(4) History of consideration. 
693-701. 



See Pollock {Appendix £,) pages 



PofckierObl. 
42; 64, 55, 60. 



(a) The English ^^consideration" and some of its analogies. 

(a) Caiise in modern French Law (cf. Pothier sec 42^ 

is in one way wider and in another narrower than ••con- 
sideration.'* The existence of a natural obligation or 
even of a real or supposed duty in point of honour only 
may be enough. The promisee, however, must have an 
interest in the subject matter which is apparent and 
capable of estimation (c/. Pothier Sees. 64, 56, 6U) 

(^) Causa in Roman Law. " If the Roman Lawyers or the 
Civilians in modern times had ever fairly asked themselves 
what were the common elements in the various sets of 
facts which under the name of Causa made various kinds 
of contract actionable they could scarcely have failed to 
extract something equivalent to our consideration" 
{Poll 695) 

(y) Consideration synonym (or Cause in Civil Code of Lower 
French Canada. 



(^•) 



Holmes 
Theory. 



(c) 



(d) 



History of the English conception. 



Latter part of fifteenth century nadum pactum lost its 
ancient meaning. 

In the early writers considerare, consideratio always mean 
judgment of a court, 
(y) Quid pro quo, appropriate in Debt., not in assumpsit, 
is earlier than consideration . {Poll 696) 

(d) In the Doctor and Student (1530) word ** consideration " 
is used but it is doubtful in what sense. 

(e) First and full discussion of consideration by that name 
is in a report of Sharington v Strotton (Plowden 295-^02) 
when the question was whether natural love and affection 
was a good consideration to support a covenant to stand 
seised to uses. 

(?) Both the general conception and the name of con- 
sideration might have had their origin in the court of 
Chancery and the doctrine of uses, and have been thence 
imported into the Law of Contracts rather than developed 
by the common law Courts. {Poll. 69".) 

Judge O. W. Holmes' Theory of the origin of con- 
sideiation. Witnesses could only svirear to facts with- 
in their knovirledge ; these were not used in 
transactions which might create a debt, except the 
delivery of property ; this delivery was quid pro quo— 
all this amounting to the rule that when a debt 
was proved by witnesses there must be quid pro quo, 
" These debts proved by witnesses instead of by deed 
are what we call simple contract debts, and thus begin- 
ing with debt, and subsequently extending itself to 
other contracts, is* established our peculiar and most 
important doctrine that every simple contract must 
have a consideration " (Apud Pollock 699.^ 

Pollock (p. 701) says : " Judge Hare (in his Contracts) 
and Mr. Ames (in the Harvard Law Revietv) have 
been the first to make out an organic connection 
between the tortious character of Assumpsit and the 
doctrine o( consideration in its early form. On the whole 
it would appear that the quid pro quo of debt remained, 
in strictness, what it was before but for all practical 
purposes was merged in the wider generalization 
derived from Assumpsit ; and the * detriment to the 
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promisee' which is essential to Assumpsit was inde- 
pendently developed as the criterion of a duty arising, 
in its original conception, not from a promise at all. 

%. Some General Rules as to Consideratioiu 

(1) It is necessary to the validity of every promise, not under seal. 

(2) It need not be adequate to the promise, but must be of some 
value in the eye of the Law. 

(3) It must be legal. 

(4) It must be either present or future, but must not be past. 

3* Consideration is necessary to tlie Talidity ot 
every simple contract. 

(1) In Fillans v. Van Mierop (3 Burr 1864) it was held that con- 
sideration was for evidence of intention and that where such 
evidence was effectually supplied in any other way the want of 
consideration would not affect the validity of a parol promise. 
Overruled by Rann v. Hughes, 

(3) In Rannv. Hughes (7 T.R. 360) it was laid down that all con- 
tracts are by the Law of England divided into agreements by 
specialty and agreements by parol ; nor is there any such third 
class. ..as contracts in writing. If they are merely written and 
not specialties, they are parol and consideration must be proved. 

(3) Exceptions to General Rule No. 1, 

(a) Proiiiise of a gratuitous service, although not enforce* 
able as a promise, involves a liability to use oidinary 
care and skill in performance. " It is idle to say that 
the trust reposed in the person employed is the con- 
sideration for his promise to use reasonable care ; 
for the promise becomes binding, not when tt is made^ 
but when performance has begun '^ (AnsOn 86.) 

(b) In dealings arising out of Negotiable Instruments it 
is possible that a promise to pay money may be en- 
forced though promisor gets nothing and promisee 
gives nothing in respects? the promise. 

Consideration need not be adequate to the pro- 
mise, but must be of some vaine in tiie eye 
of the law. 

(1) Consideration may be : 

(a) Benefit to the promiser. 

(b) Benefit to the third party. 

(c) No apparent benefit to anybody. 

(d) Merely a detriment to promisee. 

(2) Adequacy of consideration is for parties to consider at time 
of making agreement and not for the court when it is sought 
to be enforced, (/n Bolton v. Madden l^^* ^ A.B. SS.) 

(5) When a thing is to be done by the plaintifi^ be it neofr 
so Bmally this is a sufficient consideration to ground an action 
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{Siurlyn v. Albany^ Crokc, EK»bcth 67); provided he gets all 
that he bargained for e.g. 

(a) Bainbridge v. Fitmston (8 A A E 743) : Consideration 
is that plaintiff, at defendant's request, bad con- 

^onT sented to allow the defendant to weigh the boilers 

. . . there is detriment to plaintiff from his parting 
with his possession for ever so that a time. 

(b) Haigh v. Bfooks ao A&E 809) ; Parting with docu- 
ment subsequently found worthless. Plaintiffs induced 
by defendant's promise to part with something they 
might have kept and the defendant obtained what he 
desired by means of that promise. 

(c) Hart \\ Miles (4 C B N S 37l\ Letting promisor re- 
tain possession of a document to which promisee is 
entitled is good consideration, 

(d) Bailor's delivery of possession is the consideration 
for the bailee's promise to keep or carry safely. 

(e) Determination of a legally indifferent option in a 
particular way is legal "detriment" enough to be 
a good consideration {Bolton v. Madden). 

(f) Cheale v. Kenward (3 De G & J 27). Transfer of rail- 
way shares on which nothing has been paid is good 
consideration. 

(g) Graneley v. Barnard (18 Eq 518). Agreement not to 
determine immediately an existing service termin- 
able at will is good consideration. 

(4) Inadequacy of consideration may aft^r be evidence ofi'raud but 
(CoU$ V. Trecothick 9 Ves 234) cannot of itself be a ground on 
which specific performance of a contract will be refused. 

TMteof (5) Tests of reality. 

reaUty. 

(a) Did the promisee do, forbear, suffer or promise 
anything in respect of his promise ? 

(b) Was his act, forbearance, sufferance or promise of any 
ascertainable value? 

(c) Was it more than he was ^Ir^ady le©illy bound to 
do, forbear, or suffer ? 

(a) Motive must be distingoislied ffom consideratioa €,g^ 

Desire on the part of an executor to carry out wishes 

of the deceased would not amount to consideratioo 

{Thomas v. Thomas 2 Ci. M. 851). 

Tweddler. (j3) Consideratiou must move from the promisee. It is now 

Atkinson. established that no stranger to the consideration can take 

advantage of a' contract though made for his benefit 
(Tweddle v. Mkinson 1 B & S 398). 

(6) Condsjderation of no ascertainable value (6) (6) 

(a) Impossibility, physical or legal, and obvious upon 
the face of the contract, as wtjU as vagueness 
or uncertainty of terms, make consideration void. 

*'^^«jy<» (h) Forbearance to sue is a good consideration. 

(a) Forbearance must be for a definite or ascertainable time 



Digitized by 



Google 



43 



Alliance 
AankT. 
hroom. 



ftngland r. 
iMbTidioii. 



PoUockl76 

177 Anson 

91..^hiid^ 

wellT'Sath 

well. 



(j3) Promise to forbear suing for a reasonable time may be 
inferred from the request to ^ve secniiiy {AlUanee Bank 
V. Broom 2 Dr A s 289 \ «« Some degree of forbearance, 
mt indeed for any definite time^ but at all events totte 
degree of forbearance.*' Questioned by Pollock 179 
Note ft. 

(y) That which is forborne must be the exercise or enforce- 
ment of some legal or equitable right which is honestly 
believed to exist. 

(c) If an intending litigant honafide forbears a right 
to litigate a question of Law o** fact which it is 
not vexatious or frivolous to litigate he gives up 
something of value. {Miles v. New Zeland Alford 
Estate Go, 32 ch. Div. 266. 291.) 

(d) Real consideration and motive of a compromise h 
not the sacrifice of a right but the abandonment of a 
claim ( Trigge v. Lavalee 15 Moore's P.C. cases 271 292) 

(e) In contracts re gratuitous bailment or gratuitous em- 
ployment (cf. ^upra 3. (3) (a) consideration is not ob 
vious. Anson 83. 

(t) Does promisee do, forbear, suffer, or promise more than that 
which he is legally bound? See Suj^ra 4 (5.) (c.) 

(a) Neither the promise to do a thing nor the actual 
doing of it will be a good consideration if it is a 
thing which the party is already bound to do legally 
or by a subsisting contract with the other party, cf. 
Leake 538, 

{ri) But the doing o^ undertaking of any^ing beyond what 
oae is already bound to do, though of the same kind and 
in the same transaction, is a good consideration. {JEng- 
land V. Davidson f u A. & E. 856) 

(j3) Examples. Promise to pay motiey to witness sub- 
poenaed to fppear at trial has Ao consideration. See 
Pollock 174 & Anson 86 for mote. 

(7) Consideration enough if an existing right is altered 
or increased remedies given e, g. an agreement with 
debtor to give time or accept reduced interest in 
consideration if having some new security would be 
good and binding. 

(b) Promise to perform contract with third party, 

(a) Consideration is unreal if it consist in a promise {^ven 
to perform a duty or a contract made with the promisor. 

{(3) Performance of an existing obligation as distinct form 
a new promise to a stranger to perform it, cannot in- 
volve any legal detriment, and therefore cannot be a 
consideration. (Langdell sef:. 84 apud Pollock 176.) 

(7) Shadwell v, Shadwell and Scotsonv, Pegg Discussed 
in Anson 91-92. and Pollock 175-177. Re these cases 
Aftson (p9a) says: In principle the performance or 
promise to perform an outstanding contract with a third 
party is not of itself consideration for a promise and 
the practical result of the cases is not inconsistent with 
this rule. 

(c) Some applications of the rule that the actual perfor- 
mance of that which a man is legally hound to io 
stands on the same footing as his promise to 
do that which he is legally compellable to do; 

* (Anson 86.89. Pollock 177, 178.) 
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(a) Pajrtnent of smaller sum in satisfaction oC larger is nol 
a good dischar)i[e of a debt; but 

(/3) Giving a negotiable instrument for a less sum, or i 
gift in satisfaction is good. (PinnePs case^ 5 Coke*s RepJ 
117 and Foakes v. Beer 9 App. cases <K)5) 

(y) Contract wholly executory, liabilities unfulfilled, acqnitJ 
tance of each from the other's claims is consideration 
for promise of each to waive his own. 

(^) Contract broken and promise made to forego right arisine 
from breach, when the amount is uncertain, payment of 
a liqudated or certain sum would be consideration 
for foregoing claim. 

(e) Consideration for promise to forego must be executed. 

(K) Composition with creditors is not under the rule here. 
(Poll 175) Consideration upon which creditor renounces 
residue is not either promise to pay "or part payment 
{Fitch V. Sutton, » Bist 380). The consideration is " the 
substitution of a new agreement with different parties for 
a previous debt." {Stater v. Janes L. B. 8 Ex. if a Oood 
V. CTieesman ^ B A kd. S9b) 
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S. Consideration must he legel. (Vide in/ta Sud Legality)- 

$. Consideration must he executory or executed, it 
must not he past 

(1) Promise for a promise is executory consideratiDn. "It is 
counter-promise and not the performance that makes the 
consideration." (Hobart in Lampletgh v. Braithwaii) 

Consideration which consists in performance is executed, A 
contract arises upon executed consideration when one of two 
parties has either in the act which constitutes an cffer or the 
act which constitutes an acceptance done all that he is bound 
to do under the contract, leaving an outstanding liability on 
one side only. 

(a) Offer of an act for a promise e,g, labour or goods 
with expectation to be paid for them obviously. 

(a) If I take up wares from a tradesman without any agree* 
ment of pnce the law concludes a that I contracted to pay 
their real value. (In HoaMey v. McLaine) 

{(3) Deft, orders two doz. of each wine and you send four : 
then he had a right to send back all ; he sends back 
. part : what is it hut are new contract as to part he keeps ? 
(Hart v. ilfiZZ« 15 M & W. 87) 

(y) Offer not possible to be accepted or rejected is not bindin£ 
{Taylor v. Laird 25 L. J. B». 839) 

(b) Offer of promise for an act. 

(a) Consideration executed upon request (Leake 46), or 
contract arising on the acceptance by act of the offer of 
a promise e,g» acceptance of advertised offer. 

(/3) This often amounts to "implication of a promise in a 
request." e.g, where a man is asked to do some service 
which will entail certain liabilities and expenses (Bnttoifi 
V, Lloyd liM, AW. m) 

(3) The so-called *< past consideration." A past consideration is 
in effect no consideration at all...A past consideration is some 
act or forbearance in time past by which a man has benefited 
without thereby incurring any lepl liability '' (Anson 95) 
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. . (a) Promise based upon past benefit is gratuitous ; it is 

based upon motive and not upon consideration. 

(b) As a general rule a consideration past and executed 
will support no ether promise than such as would 
be implied by law. (Eoscorla v. Thomas SQB 284) 

(4) Exceptions to general rule re past consideration. 

(a) Exc, i. Consideration moved by previous request will 
support subsequent promise. 

(a) Lampleigh v. Braithwait (1 8m. L. C. 163) • a mere volun- 
tary courtesy will not have consideration to uphold an as- 
sumpsit But if that courtesy were moved by a suit or 
request of the party that gives the assumpsit it will hind.*' 

(/3) Bradf<yrd v. RouUton (8 Ir. C. L. 468) ; « where there 
is a past consideration consisting of a previous act done at 
the request of the defendant it will support a subsequent 
promise." 

^o^^iSm- (b) Ans-^n and Pollock on Lampleigh v. Bmithwait 

BraiiEwait. Ta) Anson quotes (PP- ^^ ^) contrary decisions in Ka'^e 

V. Duttan ; Elderton v. Emmem ; Kennedy v. Broun ; 
Wilkinson v. Oliteira; 
(fi) **It vould perhaps now be held that the subsequent 
promise is only evidence of what the parties thought the 
service worth" (Pollock ifi7 ) 

(y) "Subsequent promise is only binding when the reguMt, the 
consideration, and the promise form substantially one 
transaction (^mon Rafter suggesting practical difficult' 
ies re Rule,) 

(^) 'Probably on the principle of Implication of a promise 
in a request, the case of Lampleigh v. Braithwait is capable 
of explanation." (Anson 95. See above 6 (2) (b /3) 

(e) ** Unless the reqtiest is virtually an offer of a promise 
the precise extent of which is hereafter to be ascertain- 
ed ; or unless it so clearly contemplates a subsequent 
promise to be given by the maker of the ** request that 
such a promise may be regarded as part of the same 
transaction the rule in Lampleigh v* Braithwait has no 
application." (^twon 100.) 

(c) Exception ii. Voluntary doing by one party of 
something which the other was legally bound to 
do is a good consideration for a subsequent 
promise of recompense (1 Sm. L. C. 148; Autho- 

SieAnsoir rities **Scanty and unsatisfactory.*' ^^m^« 1<H>— 102. 

^«^^^- Pollock m) 

(d) Exception iii. Ee a debt barred by Statute of 
Limitations, the legal remedy is lost but the debt 
is not destroyed and the debt subsisting in this 
dormant condition is a good consideration for a 
new promise to pay it. 

(a) "This is not logically satisfying The consi* 

deration for the new promise is wholly past and 
therefore insufficient according to modern doctrine. The 
only theory tenable on principle seems to be that the 
statute is a law merely of procedure, giving the debtor 
a defence which he may wavie if he think fit" {PoUoch 
ieP.625 ) ^ 

(fi) Acknowledgment operates as evidence of a new pro- 
mise and is therefore ineflfectual unless made before actioo 
brought (^tewan v. PtmferSQvB. 574} 
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(5) Promises founded on moral duty supposed to be valid a 

Eastwoodv. binding tell Eastwood v. Kenyon (11 A. & K 438 446 460) wh 

Ke-yon. it ^as held that 

(a) Moral obligation arising from a past benefit not ci 
ferred at request of defendant is not a good coo 
deration. 

(b) "The doctrine (ji>f Moral obligation) would anni 
late the necessity for any consideration at all, 
asmuch as the mere fact of giving a promise crea 
a moral obligation to perform it*' ' 

K4«iiy. %. CoHsiderattoH in Equity. 

(1) Doctrine of consideration mainly applicable to informal coi 
tracts is extended to restrain, not to amplify the valid^ 
of Formal contracts too. 

(2) A merely gratuitous contract under seal is enforceable J 
common law unless it can be shewn that behind the appi^ 
ently gratuitous obligation there is in fact an unlawful \ 
immoral consideration. 

(3) Court of Equity will not grant specific performance of a gratv 
tous contract. 

(4) An incomplete voluntary gift creates no right which can I: 
enforced. 



IX. Reality of Consent: Mistake. 



SavignjT. 



1. PreUminftry Notions. 

(1) For a contract to be enforceable not only must there be cor 
sent but the consent must be true, full and free. 

(2) Reality and completeness of consent Jmay be affected, b 
ignorance, fear, dependence excluding action, etc, 

(a) It is wrong to say that a consent determined b 
mistake, fraud, or coercion is no consent {Savigny 
system, etc., 114-118) 

(b) Consent of one or both parties may be so given as t< 
make it no real expression of intention (^nx^xt 127.) 

(3) Various causes for unreality of consent. 

(a) Mistake, Parties may not have meant the same thing 
or one or both, meaning same thing, may hav* 
formed untrue conclusion re subject matter c 
agreement. 

(b) Misrepresentation. One forming untrue conclusion 
re matter of contract by statements innocently mad* 
or innocently withheld by other, 

(c) Fraud. One forms untrue conclusions owing to repre 
sentations by other made with knowledge of untruti 
and intention to deceive. 
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(d) Duress, Consent of one of the parties may have 
been extorted from him by the other by actual or 
threatened personal violence. 

(e) Undue influence. Circumstances may render one of 
the parties morally incapable of resisting the will of 

i the other so that his consent is no real expression of 

intention, 

fcjfl- W Classification of mistake, etc., {Pollock, 421 et sqq.) 

^°^' (a) Ignorance 

(a) Not caused by act of other party is refered in Law to 

Mistake. 

()3) Caused by act of other party tcithout wrongful intention 
is referred to head of Misrepresentation. 
I (y) Caused by art of other parly with wrongful intention is 

referred to head of Fravd. 
i 

(b) Fear, or dependence excluding freedom of action 

\ (a) Not caused by act of other party or lelation between 

, parties is immaterial. 

(j3) Caused by such acts referred to head of Duress. 

f (y) Caused by such relation Undue Cnfluence, 

' (6) Gene al legal consequences of mistake, etc., 

(a) Mistake does not of itself affect validity ofc ntracts, 

(a) Mistake may prevent real agreement from being formed. 
\ {(B) If mistake occurs in expression of real agreement it can 

be rectified. 

(b) Contracts induced by mis-representation are not void ; 
in many cases they are voidable at option of misled 
party. 

(c) Contracts induced by fraud not void but voidable at 
option of deceived party. 

(d) Contracts induced by coercion or undue influence not 
void but voidable at option of party coerced or unduly 
influenced, 

I (6) In the consideration of mistake the following must be avoided : 

low to (a) Confusion of proximate with remote causes of 

iJ^^J^. legal consequences i.e, of cases where mistake has 

igui^ecfc. legal results of its own with cases where it deter- 

mines the presence or absence of some other 
condition or is absolutely irrelevant, 
(b) Assertion of propositions as general rules which 
I ought t > be taken with reference only to particular 

I effects of mistake in particular classes of cases, e,g, 

I maxim, ** Non Videntur qui errant conseniire." 

I (c) Vagueness as to meaning of " ignorance of law'* 

which is (Cooper v. Phibbs I- K. 2 H. L. 170) ignorance 

F^ of a genti'al rule of law, not ignorance of a right 

depending on questions of mixed fact and law or 
on the true construction of a particular instrument. 

And the folldwing are deemed {Anson 1^, 128) irrelevant 
to the consideration of mistake as invalidating contract. 

(d) Mistake of expression distinguished from mistake 
of intention. 

(e) Want of Mutuality. 
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(f) False Statement inducing assent. 

(g) Failure of consideration (^Contra Pollock 465.) 

/S. Mistake in general is inoperative as to tiie leg 
position or liability of the party doing an ac 
except wliere by tlie special nature of tl 
ease knoif?ledge is a condition precedent of leg] 
consequences, 

(1) If the act is done without knaivledge^ offence or wrong 
not committed and no liability arises. 

(2) Ignorance is as a rule no excuse as regards either statute 
quasi-criminal or purely civil liabilities e.g, 

(a) Ignorance of real ownership of property is no defew 
to an action for its recovery except in the case ( 
carriers and other privileged people {^Fowler v. Bollh 
Ex. Ch. L. R. 7 Q. B. 616.) 

(b) Railway companies and other employers liable ff 
servants' acts in the course of regular employmei 
and without any unlawful intention but in trulj 
unlawful by reason of servant's mistake (Bayley\ 
Manchester Ry. Co, Ex. Ch. L. R. 8 CP. 148). 

(a) Mistake does not give rise to employer's liability. 
\^) It is not that mistake has any special effect but tb 

knowledge, where it exists, takes the thing done out 

the class of authorized acts, 

(3) Exceptions to rule. 

(a) In cases of Judicial process t,g,\ quasi-judicial offia 
of a court, as a trustee in bankruptcy, not p< 
sonally answerable for money paid by him und 
an excuseable misapprehension of the law {Expat 
Ogle L. R. 8 'Ch. 711.) 

(b) In cases where mistake, or at any rate ignoran 
is the condition of acquiring legal or equitahj 
rights i,e. (See. Foil 427. 4^8) the scope of equ( 
able claims is extended against purchasers 
are not innocent, and knowledge is a condition | 
being laden with duties which, in equity languagj 
affect the conscience of the party. 

(4) Instances of mistake inoperative, in matters of contract. 

(a) Infant above age, mistaken as under, is tat 
free by rail ; mistake does not exclude usual duty 
company's part to carry him safely {Austin v. G, W 
Co. L.R. 2 Q.B. 442.) 

(b) Mistaken repudiation of ownership does not previ 
true owner of goods from recovering damages afl 
wards for injury done by negligence of bailee whi 
duty it was to hold them for the true owner 
all events {Mitchell v. Lancashire and Yorkshire K 
L. R. 10 Q.B. 256 261) 

(5) Mistake does not in general alter existing rights. ' 
presence of mistake will not make an act effectual wl 
is otherwise ineffectual./.^. 



Digitized by 



Google 



49 

(a) Trustee's payment of rents to wrong person, whe- 
ther wilfully and fraudulently or ignor9ntly and in 
ijgt^ good faith cannot alter character of trustee's pos- 

Pj^jJj^^ session (Lister v. Pickford 34 Beav, 676 682). 

i (b) When carrier of goods after notice from unpaid 

vendor to stop them nevertheless delivers them 

I by mistake to buyer the vendor's rights are not 

defeated. 

(6) Subsequent conduct of parties founded on mistaken con- 
struction does not alter the contract unless such that apart 
from mistake it would amount to variation by mutual con- 

' sent. 6.g. 

(a) Man who acts on a wrong construction of his 
own duties under a contract he has entered into 

' does not thereby entitle himself, though acts done 

' be for benefit of other party, to have contract 

performed by other according to same construction. 

I (M. a. W, R, Co. of Ireland^ v. Johnson 6 fl. U C. 708), 

' (b) Party to a contract cannot resist performance merely 

' on ground of his having misconstrued its legal 

effect at the time (Poivelt v. Smith U Eq. 86) 

(7) Mistake operative. 

Mistake ^ ' ^ 

'op«»*i^«» (a) Where it excludes real consent. Agreement void. 

(b) Occurring in expression of terms of rtal consent. 
I Remediable in equity. 

(c) Money paid under a mistake of fact. Recoverable, 
I (8) Circumstances under which mistake invalidates contract arise : 
\ (a) By act of third party, or 

(b) By dishonesty of one party, or 

(c) By mistake of identity or existence of eubject. 

I (9) Mistake considered below under the following heads : 

\ (a) Mistake of fact and law. 

I (b) Mistake as to nature or existence of contract 

I (c) Mistake as to identity of person with whom the 

contract is made. 

(d) Mistake as to subject-matter. 

3. Mistakes of Fact and Laif?. (A) 

I 

(1) That relief is given against mistake of fact but not against 
I mistake of law is subject to limitation and explanation. 

I (a) In cases where mistake is inoperative and in those 

' where knowledge or notice is a condition precedent 

to legal consequences the subject matter of such 
' knowledge or ignorance is a matter of fact and 

not of law. 

' (b) Where common mistake excludes real agreement 

'^^"»- ignorance of private rights at all events is ignor- 

Bingham. ance of fact {Bingham v. Bingham l Ves. Sr. 126.) 

G 
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(o) Renunciation of rights under k mistake as tb parti- 
cular applications of law is not always conclusive 
but remediable, though deliberate renunciation of 
doubtful rights is binding. 

Wmerpiid (2) Monty paid by mistake recoverable only when mistake is 

bym&toke. ^^ ^ f^^^^ 

(a) Money paid under a mistake of law is in no case 
recoverable. 

(b) Defence of want of consideration' is available between 
parties to a negot. inst. whether obtained by mis- 
representation of fact or of Law (^fiuthall v. Riggy 
(Forman v. Wright 11 C. B. 481-492). 

(c) Covenant to pay a debt for which covenantor wrongly 
supposes himself liable is valid in Law, nor will 
equity give any relief against it if the party's ignor- 
ance of facts negativing liablity is due to his own 
negligence ( Wason v, Wamng 15 Beav, 161). 

(d) Court of Bankruptcy orders repayment of money 
paid to a trustee in bankruptcy under a mistake of 
Law. 

(e) Voluntary payment made will full knowledge of 
facts cannot be recovered e. q. 

(a) Party snbniitting to pay money under an award cannot 
afterwards impeach award on ground of irreeularities 
known to him at first (GooAvmn v. Say era 2Jaa aW. 
219. 368;) 

(j3) Legatee or tenant for life cannot be made to refund 
over payments voluntarily made by executor or testator. 
{Bate V. Hooper S. D. M. G. 838.^ 

4 Mistake as ta nature or existeoice of contract 

. . (B) 

(1) Contract void when^ entered into by party mistaken as to 
nature of transaction without being negligent, e. g, 

good's cLe. (a) In ThoToughgoois cd/se (2 Co. Rep. 9) an illiterate man 

executed a deed descri'^ed as a release of arrears 
of rent but in fact release of all claims. Deed void, 
jvwter V. (b) In FoUet v. Mackinnon (L. R. 4 C. P. 704) a very old 

«*-«w ^^^ ^^^ induced to endorse a Bill for £3,000 being 

told it was a guarantee. Contract held void '* not 
merely on ground of fraud where fi'tyud exists hut on 
the ground that the mind of the signer did not 
follow signature." 
(c) Instrument executed by a man whomeant to execute 
not any such instrument but something of a diff- 
erent kind is in itself a mere nullity. 

(2) Questions of error as to nature or existence of transaction 
generally complicated in equity with circumstances of fraud 
(cf. Poll 446-447.) 

(3) In cases like those in (1) it then falls to the court to say 
whichf of two innocent parties has to suffer for fraud or dffi« 
ciousness of third party (Anson 131.) 



Mackinnon. 
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Hjgtep ▼• (4) When a man knows he is conveying or doing something whh 
"* his estate, but does not ask what is the precise effect of the deed, 

because he is told that it is a mere form, and has such con- 
fidence in his solicitor as to execute the deed in ignorance, then 
a deed so executed, though voidable on ground of fraud, is not 
a void deed '* {Hunter v. WaltevB L. R. 7ch. 75.) 

(5) Contract would not be void on ground of mistake but void- 
able for fraud or misrepresentation unles9 

(a) Mistake be mutual and 

(b) It arise from some deceit or accident which otcSnary 
diligence could not penetrate or avert, and 

(c) It be through a third party (Anson 132). 

(6) In case of error as to legal character of transaction it may be 
laid down that ; 

(a) If parties contemplate wholly different legal effects 
there is no agreement, but 

(b) This will not prevent act done by either party from 
having any other effect which it cln have by itself and 
which it is intended to have by party 4oing it e. g. 

If A gives money to B as a gift and 1K takes it as a 
loan, B does not thereby become A's debtor but the 
money is not the less effectually delivered to B. 
But 

(a) If B informs A of intention to treat gift as loan and A 
assents it is a good contract of loan (KiU v WUson 
L.a F. Oh. 888.) 

M^Ai'?^* ^^^ ^* ^** pectmuMii fuam donandi causa dederit nUhi, 

*** •^ quamquam et dmmntis fuerit et mea fiat tanam non 

ohUgabor ei, quia non hoc inter nos actum est (Dig 
44. 7. 8. 860 1; cf Saviffnjf, Syst. 8. 269. 

5. Mistake as to identity ot person witli wliom 
eontract is made. (€) 

Pottiierow. (1) Where it is material for one party to know who the other 
i9^avigny is an error $n persona prevents any real agreement from being 

'•^* formed {Pothier. Obi 19; Savig. Syst. 3. 269; Dig. 12. 1.) 

(2) Such knowledge immaterial 

(a) When goods are sold for ready money. 
(b> When a railway traveller takes his ticket, 

(c) In cases of general offers, etc, etc, 

(3) Some cases and their applications. 

(a) Bouiton v. Janes (2 H. & N. 564.) Defendants ordered 
goods from a trader who, without their knowledge, had 
transfered business to plaintiff, and he without notice of 
change, supplied goods. Being asked for payment 
defendants said they knew nothing of f laindff. It was 
held that there was no contract with ptaintrff. 

(b) Mitchell v, Lapage (Holt N.P. 2W.^ Action for 
assumpsit for not accepting goods, Change in selWs 
firm, and broker had by mistake given old name for 
new. It was held that if owing to broker defendant 
had been prejudiced or excluded from a set-off 
it would be a good defence. 
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Humble ▼. (c) Robsott V Drummofid (2 B. A Ad. 303) and HunMe v. 

Hunter, * Bufiter (12 .Q.B 310-317.) Man contracts with one of 

his partners, not aware of partnership, and that partner 
retires; then the continuing and previously undis- 
closed partner cannot insist on further performance 
of contract even with original contractor as co-plain- 
tiff, for the deft, has a right to the benefit he contem- 
plated from the character, credit and substance of 
party be contracts with, 

(d) Cundy v, Lindsay (3 A pp. cases 465.) Man forging 
^^^- signature of a firm induced AB to supply him with 

goods which he afterwards sold to X. It was held 
that an innocent purchaser could acquire no right 
to the goods, because as between A B and fraudulent 
third party there was no contract, 

(4) Principle probaMy not extended to deeds. But if A 
personating K executes a deed in B's name purporting to 
convey B's property, no right or interest possibly passes by 
such an instrument. It is not a deed {Cooper v. Vesty 20 Ch, div. 
611^623. But cf. Hunter v, WalUrs.) 

(5) Party to whom anything is due under a contract is not bound 
to accept satisfaction from any one except other contracting 
party in person or otherwise. {Robinson v. Davidson L.R« 6 each 
269) 

(a) Satisfaction must De made in debtors' name in first 
instance and capable of being ratified by him 
James v, Isaacs 12 C.B. 791.) 

(b) If not made with his authority at the time there 
must be subsequent ratification which need not 
be made before action {Simpson v. EggingUm 
10 Exch. 845). 

PoUock 403 ^^^ ^^^ " thts^ refinements have not been received 

** ^ * ' without doubt and it is submitted that the law 

cannot depart in substance from the old maxim 
*If I be satisfied it is not reason that I be 
again satisfied'" {Pollock 453.) 
(d) Wiles J. in Cook v. Lister (13 B. C. N. N, S. 6»4) con- 
sidered the doctrine laid down in Jones v. Broad- 
hurst (9. C. B. 173) that payment by a stranger is 
no payment till assent, as contrary to a well-known 
principle of law; the civil law being the other 
way expressly, and mercantile law by analogy : at 
the least assent ought to be presumed. {foMoA 
453. Note i). 

(6) Assingment of contracts {Pollock 453. Anson ItSS : Sh 
below 

6. mistake as to subject matter. (D). 

Error in (1) ^^^ *w corpore : Ambiguous name. In Baffles v. WieheOum 

Corpora, (2 H. & C. 906) defendant was to buy from plaintiff cotton to 

Arrive ex Peerless from Bombay. Plaintiff meant a Peerless to 

arrive in December, and defendant a Peerless to arrive in 

October. No contract ; misuuderstan ling of an offer made bv 
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word of mouth might conceivably have a like effect, but obvi- 
ously is and ought to be difficult to prove (Phillips v, BistoUi 
2 B. & C. 511) 

(2) Parcels included by mistake. 

(a) Specific Performance refused to purchaser who had 
bid for and bought a lot different from what he 
intended to buy, {Matins v. I^reeman 2 Kee 25) but 
question was not settled. 

(b) In Calverly v. Williams (1 R. R. 118) description of 
an estate sold by auction included a piece not 
contemplated by parties and purchaser was held not 
entitled to a conveyance of this part. 

Hams ▼. (^) ^^ Harris v. Pepperell (5 Eq. 1) vendor had actu- 

Peppereii. ally executed a conveyance including a piece which 

he had not intended to sell but which defendant said 
he had intended to buy. Defendant given option of an- 
nulling whole contract or takingit as plaintiff meant it, 

(d) Court will not hold plaintiff bound by defendant's 
acceptance of an offer which did not express plaintiff's 
real intention and which the defendant could not 
in the circumstances have reasonably supposed to 
express it ; nor yet require defendant to accept 
the real offer which was never effectually communi- 
cated to him and which perhaps he could not 
have consented to accept; but parties are put in 
a position as if offer were still open (Poll. 460.) 

(e) When purchaser erroneously but not unreasonably 
supposes a portion of property to be included which 
is of no considerable value but as enhancing value 
of whole, contract will not be enforced (Denny v. 
HaMcck L. R. 6 ch. M2.) 

(a) Simple misunderstandiug of buyer of description of 
property sold (such as a reasonable and reasonably 
diligent man may fall into relieves him from specifically 
performing contract but not from liability in damages 
Tamplin v. James. Is. Ch Div. 216.) 

(j3) Vendor in same position if agent by ignorance or 
deglect included in a contract for sale property not 
meant to be sold. {Alvanley v. Kinnaird 2 Mac. & G. 1.8.) 

(3) As to shares, etc. Error makes contracts voidable not void, 

(a) Shares applied for different in substance from those 
alloted — difference in substance complete — contract 
voidable and shares could be returned, quite inde- 
pendently of fraud {Kennedy v. Panama Mail Co. 
L.R.2. Q.B. 580.586.) 

(b) Persons who have taken shares in a company are 
bound to make themselves acquainted with the arti- 
cles of association. 

(c) Error in distinguishing numbers of shares not 
material. 

(d) Person applying for shares in a company not 
described as limited cannot afterwards urge that 
he did not mean to take shares in an unlimited 
company (Perrefs case 15. Eq, 250.) 
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Anson 188, 
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Sections 188 

188. 
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Hughes am 

Pollock, 467 

note u. 



(4) As to kind: In Thornton v. ^empsUr (5. T&uat. 1S6.) broli 
gave defendant a sale note for Bigo Rhine hefnp ai 
plaintift for S. Petersburg clean hemp. No contract, 
'* the contract must be on the one side to sell and 
the other to buy one and the same thing." 

(5) As to qnantity. When goods ordered are sent togeth 
with goods not ordered, buyer may refuse to accept an| 
at &11 events if there is any danger or trouble attendirj 
the severance of the two. {Levy v. Green 8. E. &B. 57^ 

(6) As to price, of. Digest 19. 2. looati. 52. apud Pollock 464 note \ 

(a) Where there has been no misrepresentation, and whd 
there is no ambiguity in the terms of the contraq 
the defendant cannot be allowed wade perforni 
ance by the simple statement that he has made 
mistake {Tamplin v, James is. ch. Div. 215. 217.) 

(b) Proposal by accident wrongly expressed, propose 
must show acceptor could not reasonably have suj 
posed it in his actual form to convey proposer^ 
real intention, {Webster v, Cecil 30. Beav. 62.) 

(7) Material attribute. 

(a) Error re material attribute vitiates transaction i 

(o) Difference made by absence of quality wrongly su( 
posed to exist amounts, in clear language to a diffei 
ence in kind. (Savigny, System, etc. Sec 137) 

(/3) The error is common to both parties. 

(b) Contractee must take care to secure his interests 
but in two cases the law will protect one of th^ 
parties to a contract ; \ 

(a) When a man buys goods which be has no opporti^ 
nity of inspecting, the Law introduces into the contrac 
of sale implied warrantees that the goods supplied shaj 
correspond in description to goods promised and sha| 
be of a m irketable value. (Jones v. Just l. R8 Q. B. 2(ri 

(j3) In contracts uberrimae fidei the Law requires ever] 
material fact to be disclosed. 

(c) Patty not bound to accept and pay for chattels 
unless they are really such as the vendor proposed 
to sell and the vendee intended to buy (ffall v 
Conder 2. C. B, N.S.22. 41.) Where error i^ not com- 
mon transaction is valid : 

(a) Mistake of buyer as to quality not known to sellei 
inoperative unless there is warranty as to parttcoki 
quality. {Smith v. Hv^hes,) 

(j8) Mistake of buyer as to quality known to seller in- 
operative unless for fraud of vendor and there is nc 
legal obligation on vendor to inform buyer that he is 
under a mistake not induced by vendor's act. (Smith 
V. Hughes I^- »• 6, Q. B. 597) « It seems, however, 
that sale would be voidable on ground of fraud, if 
seller knew of buyer's ignorance, but that such know- 
ledge should be distinctly and carefully alleged." 

(y) Mistake of buyer as to quality promised not known 
to seller is inoperative, (Scott v. Littledale 8 E. (B m) 

(h) Mistake of buyer as to quality promised known toi 
seller deprives plaintiff of right to insist that defen- 
dant shall be bound by that which was the apparent 
and not the real bargain. (Smith v. Hughes.) 
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(8) As to ejiistence of subject matter. 

(a) Topic reafUy belongs to Impossibility of Perfbf- 
mance (Anson 136.^ 

(b) Non-existence of subject-matter vitiates contract. 

(a) In Coturier v. Hastie ("' H. L. 0. 673) neither party 
aware of destruction of subject-matter. No contract, 

(/3) In the case of mistake as to existence of a right same 
role applies (Bittgham v. Binghaml Vet, Sen, l^JS) 

(c) In like manner a sale of shares will not be enforced 
if at the date of the sale a petition for winding 
lip has been presented of which neither vendor 
nor purchaser knew {Emmerson^s Case L- R. 1 Ch. 433.) 

(d) In Strickland v. Turner (7 Ex.208) at date when 
sale of a life annuity was completed, the life had 
dropped unknown to both vendor and purchaser; 
held that purchase money could be recovered as 
on a total failure of consideration. 

(e) A stipulation to purchase one's own property is 
*^naturali raiione inutilis'^ as much as if the thing 
was destroyed or not capable of being private pro- 
perty. {Dgest ^' 7.. ..also IStetoart y,Stevxirt^ 01 &,¥. 
968 Cochrane, v. fFilles, I- »• 1 Ch. 68 35, Contra Story's 
Eq, Jtirisjp, Sec 12^ i 

(f) Agreement to pay rent for one's own property is 
void, in Cooper v. Phibbs (L. R 2 & L. 149) A agreed 
to take a lease of a fishery from B on the assump- 
tion that A had no estate and B was tenant in 
fee. Both parties were mistaken, for A was tenant 
for life and B had no estate at all. Agreement 
was invalid, 

(g) In Broughton v. HtUt 2 De. G. & J. 601) heir-at-law 
of a shareholder in a company joined with several 
other shareholders in giving a deed of indemnity tcT 
directors believing that shares had descended to him 
as real estate whereas they were personal estate. Deed 
void in equity, and probably at law. Plaintiff never 
int nded to be bound and defendants never intended 
him to be bound unless he was shareholder. 

(a) Mistake plainly of fact. 

()3) '* An erroneous fundamental assumption made by both 
parties even as to a general rule of Law might well 
prevent any valid agreement from being formed." {Poll 

475, 

(h) Agreement to assign a lease for lives would be in- 
operative if all the lives had dropped unknown to the 
parties, 

(9) Mistakes in sales by sample. 

(a) If a manufacturer agrees to furnish goods according 
to sample, sample is to be considered as if free from 
any secret defect of manufacture not discoverable on 
inspection and unknown to both parties (Heillmtt 
v. Hkhson L. R. 7 C. P. 438. Benjamin on Sale. 646) 
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Mistake in (^^ Reference to a sample does not exclude getieral 

sale sample. duty of Seller to furnish merchantable goods an- 

swering description in contract {Drummond v) Van 
Ingen 12 App. Cases 284. 

(c) Mistake in sample exhibited on sale, in the sense o' 
its being taken from a I ulk different from that whi h 
is intended and expressed to be sold, may wholly pre 
vent formation of contract (Megaw v. Molloy 2 Ir. L. 
R. 630.) 

X Rights and remedies ofparty to a void agreement. 

(1) Party may assert nullity of transaction by way of defence, 
or may seek by counterclaim to have instrument sued on 
set aside {SU/rey v. Waddle 4 Q.B. Div, 289 overruling 1 C. P. D. 
145 Mostyn v, Mostyn Coal Co. 

(2) Party may right himself by coming forward as plaintiff. 

(3) Money paid recoverable (Kelly v. SoUri 9 M. & W. 54.) 

(4) He may elect to adopt originally void agreement i,e, he may 
carry into execution by the light of correct knowledge the 
former intention which was frustrated by want of the elements 
necessary to the formation of any valid agreement (Poll 480,) 



X.— Reality of Consent : MisreppesentatioN; 



I. Distinctions and delSnitions, 

(1) Misrepresentation distinguished from fraud, 

(a) Misrepresentation is a misstatement of facts not known 
to be false or a non-disclosure of facts not intended to 
deceive i fraud consists in representations known to 
be false, or made in reckless ignorance of their truth or 

An8oii,ia6, falsehood, and entitles injured party to action of deceit 

, , (See Anson 142.) 

(b) Misrepresentation merely vitiates a contract ; fraud 
besides being a vitating element gives rise to an 
action ex delicto^ 

(2) Statements which are promises and statements which are not 
representations affecting formation of contract distinguished 
from representations affecting performance of contrsict, 

(a) Representation forming an integral part of a contract 
becomes a promise : if false its untruthfulness operates 
to give discharge of contract, 

^^J^ (b) Distinctions in Behn v, Bumess 3 B. & S. 75, 

Son-147,148 /NT, . ^- • ^ . . .• e 

(a) Representation is a statement or assertion of one party to 

the other before or at time of contract re some matter relating 

to it. 
(j3) Untruth of representation, except in policies, is no cause 

of action unless for fraud, 
(y) Insertions of representations in instrument of contract 

cannot alter their nature. 
(^) Whether descriptive statement is mere representation or 

substantive part of contract is a question of construction 

for Court. 
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(e) Representation forming part of contract may be a con- 
dition precedent or an independent agreement a breach 
of which will not justify repudiation of contract, but the 
cause of action for compensation in damages. 

(Z) Descriptive statement if substantive part of contract is 
warranty %.e. condition on non-performance or failure 
of which either party may repudiate if contract not 
already partially executed. 

(c) If to the ordinary description of the thing contracted 
for the parties add any other terms they please so as 
to make that an essential part of the contract, a term 
so added is a condition, 

(a) It means a statement that a thing is or a promise that 

a thing shall be, 
(/3) Whether a term is condition or not is a matter cf 

construction. 

(y) Breach or untruth of condition discharges party to whom 
it is made from liabilities. 

(d) Warranty : an agreement which refers to the sub- 
ject matter of a contract, but, not being an es- 
sential part of the contract either by the nature 
of the case or by the agreement of the partner, is 
collateral to the main purpose of such contract. 

(a) Often convertible with a condition. 

(/3) Independent subsidiary promise : damages only. 

(y) Warranty also means a condition the breach of which 
might have discharged the contract had it not been so 
far acquiesced in as to lose its eftect for that purpose. 
Damages. (See^ Poll 510-511.) 



2. Misrepresentation and non-disclosare< 



RttlAof dif. 

closure. 



Iniunnce 
aadnile 
of diielo- 



(1) No general positive duty of disclosure : and even if one 
party asks a question which the other is not bound to answer, 
and it is not answered, he is not entitled to treat the other's 
silence as a representation (Laidlaw v. Organ, 2 wheat 178.) 

(2) Duty of disclosure implied in contracts uberrimae fidei^ not 
only that all information given shall be true but also that all 
material information shall be fully as well as truly given. 
Such contracts are : 

(a) Insurance. 

(b) Suretyship. 

(c) Sales of Land, 

(d) Family Settlements. 

(e) Partnership, Shares, etc., 

(3) Law of disclosure in Insurance, 

(a) Marine, 

(a) Misrepresentation, or concealment of a material fact 
though made without any fraudulent intention iritiatea 
the policy {lonides v. Pender 9T.R. Q.B. 687) that is, makes 
it voidable at the underwriter's election. 

(/3) All should be disclosed which would affect the judg- 
ment of a rational underwriter, — But. 

(y) Insured is not bound to communicate anything which 
he is entitled to assume the underwriter knows already 
{M<mii<m v. Union M, I. Co. ImB-SPx. 4(M»,) 
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(d) Policy will bs vitiated by concealment of fact ff^§lt§R^ 
to guide underwriter's judsement, tboueh not matenal to 
risk insured against in itseu {Rivaz v, OenusH QA IMr. 

293.) 

<b) Life. 

(a) Assured is bound to disclose all material facts within 

bis knowledge affecting life on which insurance is 

made {London Assurance y. Mansel U Ch. D. 863.) 
()3) Declaration of the assured ib^ be the basis of the 

contract. 
fc) Fire— 

(a) Description of premises iqipears to form a representation 

on the truth of which the validity of the contract depends, 
()3) Description is warranty that at date of policy premises 

have not been altered so as to increase risk, 
(y) Description guarantees against future alteration. 

smttjaddp. (4) Law of disclosure in Suretyship. (Partnership and suretyship 
not uherrimae fidei until contract is made, Anson 167 161) 

(a) No universal obligation to make disclosure {RaUkn y, 
Matihms 10 CI. &F. 934,) 

(b) Surety released from obligation by creditor's 
misrepresentation or concealment (Davies v, London 
a/nd Prmnotal M, Ins, Co, 8 ch. D, 476.) 

(c) Surety entitled to know real nature of transaction he 
guarantees, 

(d) Creditor not bound to volunteer information as to 
general credit of debtor or on anything not relating to 
transaction {Pledge y, £n>ss Johns, 663.) 

(e) Creditor not bound to tell surety that p^-opc^d guar- 
anty is to be substituted for a previous one given by 
another persouv (N, Brit, Ins. Co. y, Lfoyrf, 10 Ex. 623.) 

(0 Surety not liable if there is a secret agreen^ent or 
arrangement which substantially varies the nature of 
the transaction on liaoility to be undertaken (See FoU 
616 6170 

(g) Concealment from the surety df previous defoults of 
principal debtor, when there is a continuing guaranty 
of conduct or solvency, is in itself evidence of fraud 
{Leev. Jb«esl7 0.B.N.S.482.) 

g^j^ ^j (5) Law of disclosure in Sales of Land, 

land. 

(a) Misdescription materially affecting value, title or 
character of property sold makes contract voidable at 
purchaser's opjtion (FligJ^v. Bpptfiy 1 Bing. N.C. 370 877 ; 
Faweett v. Holmes 42 ch. Div. 160.) 

(b) In cases where description of property sold varies 
from what w^s stated in coi^tra^ct, 

(a) Where variance not snb»tan|Lia^ contract enforceable but 
with compensation at suit of either party. 

(^) Where variance substantial and capable of Meani^ 
estimation, party misled may rescind contract, or '^^fffflS^ 
it with conipensation. 

j(i) That 9 vendor who has less than he undertook to sell 
13 bound to give so much as he can give with an abate- 
ment of the price, applies only where he has con- 
tracted to give purchaser somethmg which he pro- 
fessed to be, and the purchaser thought him to be, cap 
able of giving. 
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(ii) The Court will not order vendors who sell as trustees 
to perform their contract with compensation {White v. 
Ct^rfcm 8 a & F. 786.) 

(iii) Purchaser otherwise entitled to compensation can 
recover it after he has taken a conveyance and paid pur- 
chase money in full (Palmer v, Johnson 13 Q, B. D, 361,) 

(y) Where variance not capable of estimation, option to 
rescind simply, without compensation e,g^ if a man sells 
freehold land and it turns out to be copyhold or long lease- 
hold, no compensation. 

(i) In all cases of variance the real question is whether 
deficiency is such as to be capable of money valuation 
{Dyer v. Sargrave 10 Ves, 607,) 

{li) When it is in vendor's power to make good his represen- 
tation he can enforce contract on condition of doing 
so but not otherwises (cf, Baskcomb v, BedcwUh 38 L. 
J.Ch. 636.;^ 

(iti) Deposit recoverable in equity as well as at Law. 
Do^of ven- ^g) j^ jg j^g (j^y q( vendor to give a fair and unambigu- 

ous description of his property and title, 

(a) If the vendor does not intend to offer for 
sale an unquaMtid esttte^ the qualification should 
appear on the face of the particulars {Hughes v. Jones 
8. D. F J. 307. 814.) 

(fi) Concealment in pf^Ciculate not excused by correct 
statement in conditions only read out at the sale 
{Torrance v. Bolton 8 Ch. lis.) 

(y) Mere silence as to facts capable of influencing a buyer's 
judgement, but iiot such as the seller professes or 
undertakes to communicate, is not of itself any breach 
of duty {Coaks v. BoswUl ii App. oases 238-236.) 

•^^j^ (d) A misleading description may be treated as a mis- 

*repre8etitatk)n even if it \s in terms accurate {CahelUro v. 
Eenly 9 Ch, D.447.) 

(e) Misleading statement or omhiission made by mere 
heedlessness or accident may deprive vendor of 
his right to specific performance, even if such that 
a more careful buyer might not have been misled 
{Jones V, Eimmer 14 Ch. Div. 688.) 

(f) Duty of purchaser in special cases. 

(a) Buyer knowing more of property than seller. Buyer's 
material misrepresentation makes contract, and even an 
executed conveyance pursuant to it, voidable at option 
of vendor, {Haygarth v. Wearing 13 Eq. sao) 

{/3) On a sale under direction of court a person offering 
to buy is not under duty of disclosure. 

(g) On sales of real property it is the duty of party 
acquainted with property to give substantially cor- 
rect information, at all events to extent of his own 
actual knowledge, 

(a) Conditions as to title, etc. must not be misleading as 
to any matter within the vendor's knowledge. {Heywood v. 
MallaUeu 26 Ch Div. 367). 

(j8) There may be a want of diligence on the purchaser's 
part precluding him from having the sale set aside 
after conveyance, though not depriving of r^[ht of 
revision after completion. {SPcullock v. Gregory 1 K & J 286) 

(6) I^w of disclosure in Family Settlements, 
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(a) Full and complete communication of all material 
^^^jj ^ circumstances is what the Court must insist on. 

Gordon. {Oordou V. Gordon 3 Sw. 400. 473.) 

(b) It makes no difference if non-disclosure is due to 
an honest but mistaken opinion as to the materi- 
ality or accuracy of the information withheld (ffoitfonv. 
Gordon.) 

^te'part.* C'' ) L^w of disclosure in Partnership, contracts to take shares, 
nership and Contracts of promoters. 

matter. '^ 

(a) An intending partner must not make a private 
profit out of a dealing undertaken by him on behalf 
of the future firm {Lindley 325) 

(b) Prospectus inviting to lake shares must be posi- 
tively and negatively correct, 

(a) Contract can be rescinded and shares repudiated if 
untrue and misleading representations are made. 

(j3) Mere communication to the company is not a sufBcient 
repudiation ; the shareholder must do something to alter 
his status as a member {Lindley L. J. in Re Scotch 
Petroleum Co. 28 Ch. Div. 4S5J 

(c) Duty of full disclosure of all particulars is on pro- 
moters, 

(d) Promoters who form a company to buy their 
property not entitled to deal with that company 
as a stranger (Erlanger v. New Sombrero Phosphaie U 
3 App. cases 1268.) 

(e) Shareholder entitled to rescind contract with 
company for material representation in a preliminary 
prospectus issued by promoter before company 
was formed {Karberg's Case 3 Ch. 1) 

Dtityofdls- (^) Contract to marry, 

maSSie" (^) ^^ obligation of disclosure except so far as the 

contracts. woman's chastity is an implied condition. 

(b) Non-disclosure of previous engagement to another 
person and party's own previous insanity no answer 
to an action on the promise (Beachey v. Brom 
E. B, & E. 796 ; BaJce^^ V, CartmigU 10 C. B. N. S. 124) 

(c) Marriage settlement not rendered voidable by wife's 
non-disclosure of previous misconduct, but non- 
disclosure of adultery may avoid separation deed 
(Evans v. Gorrington 2 D. F. J. 481) 

3. Effects of Misrepresentation. (Anson i50-i56) 
(1) Before the Judicature Act (36 & 37 Victoria) 

(a) In Common Law a representation was of no effect 
unless it was either fraudulent or a term in the 
contract, (cf. Behn v. Burness.) 



^aJnne?- (^) ^"^^ representation held a condition in Banner- 

mann v. White. But " what really happened was that 
Bannerraan made a statement to White, and then 
the two made a contract which did not include 



manv. 
white. 
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the statement, though,, but for the statement, the 
parties would never have entered on a discussion 
of terms. It would have been simpler to hold that 
the consent of the buyer was obtained by a mis- 
representation of a material fact and was therefore 
unreal " {Anson 152) 
B^pwrev. (q) Misrepresentation a ground for refusing specific 

EqtiityBiiie performance and for rescinding cotitract {Lamare^s 

Case L. R. 6 H. L. 414; {Bedgrave v. Surd 20 Ch. D. 1) 
Equity Rule, 

(2) Since the Judicature Act. 

(a) Common Law Rule is obsolete and Equity Rule 
p- avails that, in order to set aside a contract, 
obtained by material false representation it is not 
necessary to prove that the party who obtained it 
knew at the time when the representation was made 
it was false, {Redgrave v. Surd,) 

«m 166, (b) In Bannerman v. WTdte : Representation a vital condi- 

^^* tion ; in Kennedy v. Panama Co : Representation not a 

vital condition. In Z)erry v. Pe«* (14 App. Ca. 347) the 
rule of equity was emphasised : a material represen- 
tation, though not fraudulent, may give a right to 
rescind or avoid a contract where capable of such 
recissio ). {Anson 155-166.) 

(3) Innocent misrepresentation, if a material inducement to the 

making of a contract, is a ground for resisting spe- 
cific performance or avoiding contract ; this relief is 
of general application and not peculiar to contracts 
Uberrimaefidei. 

4. Expressions of opinion do not amonnt to re-* 

presentation. {Anderson v« Padfk Insurance Co. L. R. 7 C. P. 

66) nor do commendatory expressions {Dimmoek v. 
Simpler Haiku 6 R. 2 Ch. 27.) See simplex commendation 

tio. Poll 624. 



XI, Reality of Consent j Fraud. 



1. Fraud K^nerally includes Misrepresentation, but 
not always, as when a contract is made with 
a collateral wrongful or unlawful purpose^ or 
without intention of performing it: 

(1) Fraud to enter into a contract to use, it as an instru- 

ment of wrong or deceit against other party. 

(2) Fraud to miake contract not meaning to keep it. 

UdeU T. 

AthertoiL % Vraud in all courts and at all stages of the 
transaction has been held to yitiate all to which 

it attMhe» {Udell v. Atherton 7 H. & K. 181.) 
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Ik EUvmkU «f ffnlid. 

M^ ^^ (1> Fraud is a false representation. 
*2S!S? (^) Rep^fesentatioh must be a representation of fact 

(3) Representation must be made With knowledge of its falseho^ 
or without belief in its truth. 

(4) Representation must be made with the intention ICfikt 
should be acttd uf)on by the injured party. 

(5) Representation must actually deceive. 

4 Vrand is a fUse representation. 

(1) R^res^ntation may be of specific facts e.g. where a persj 
id imluted to acquire or become a partner in a business I 
fkhe aiecouHts of its position and profits (Rawlins v. WidM 
3 Be G A J. 304) 

(2) it fhtjy be of a g^eneral state of things e,g. to induce 
person its enter into a particular arrangement by an incorr^ 
and tinwarrantable assertion that such is the usual imxle 
46hdiicttng the kind of business in hand. (Beyndl v. Spr\ 

1 D.M.G. 680.) ' 

0y **At^M' or fraudulent concealment is a false representation :^ 

(a) leaking means to prevent one party fiom knowing 
material fact e.g. to hide defects of good sd 
{Benjamin on sale 470.) 

(b) " Partial or fragmentary statement of fact that t 
withholding of that #hich is not stated makes t^ 
which k stated absolutely false" (Peek v. Ghmn 
L.R. 6. H.L. 403.) 

(c) Knowingly to assist in inducing another to ent 
into a contract by leading him t,o believe that whi 
was known to be false (per Blactetifn in'Lee v. Jone 

(d) Not to rectify (where possible y error contribut 
in excusable ignorance is continuing, the repi 
sentation with ktiowledge of its falsity. 

(e) There is no duty tb distlose even latent d^ects 
thing contracted for unless by act or implicati< 
such defects are represented not to exist. 

(a) H6bbs SQfferitfg ftott typhoid fever sent, (against pen 
statute,) pigs to market ; Ward boaght pigs, no rep 
sentation made as to condition. Pigs found infect< 
Held that tbeexposure against statute jras no representati 
(merd ♦. Mdbhs 4 App. Ca, Hk) 

{PJ> A let to Bfbr itfiMdlalfr ocdM^ion house in a ruin 
^ondttiott. B ived A fdr deceit. Held that in i 
arbsence of any misrepresenCation by it there was 
deceit. (ICeates v. Lof^ CaSto^hn 10 C. B. fiW.) 

1^ ft«fifi*<^iitati6il innst be i^tL^ <tf ibct 

(I) Mere expression of opinion, which turns out to be unfoundc 
will not invalidate contract {Harvey v. Young 1 Yelv. 20.) 

(ik> that a thing i# worth s6 tnueh is kii oplhidfY. 

(b) That seller paid so much fbr it is fraudulent 
ftflte to kribwtedgfe of «a*?r. 
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(9) Bxpi^ssipB of iQteQtioi^ it ap a^4fiia^nl f^^ facfr nor is 
a promise {^Burreirs case l Ch. D. 652.) 

{z) Representation that a thjng is is difiecent frQQi„ % 
promise that a th^ig shall b^e. 

(b) Where promisor intends jtp bre^)^ proio^ise there is 
fraudulent misrepresentation. (iiiM00.168.) 

(3) It is said that misEepreseDtatlon 9f i^ .^^es fot give 
!!^'^y rise to action of deceit nor makes contract voidable against 

n^isrepresentation, but fraudulent representation pf effect of 
a deed can be relied upon as defence in an action upon 
deed. {Anson 168. See Pollocfi 47^. ^7A) 

terry t. 

*^a^ (4) Unwarranted statement, howeyer honpst, of mere expecta- 

tion as present fact is fraudule,i)t, but in Derry v. Peek ('"which 
has thrown the whole subject into confusion." Poll 539) it 
«VAS held that directors pf a tramway cpn^pan^ may say 
they have statutory authority to use steam power when they 
only expect to get consent registered by stati^te. 

C Vntrae re^resentotion nMst lie mmHe Hilth know- 
ledge of iftB falseliood (^^j^ot iiecessarlly with 
I positlTe knowledge of Ite falsehood^^ Poll 53T) 

I or witboiit belief in ^ frath. 

I 

(1) Fraud is proved when a faUe representation has been made 
' • ' knowingly, or without belief in its truth, or recklessly, 

carejesp whether it be true or fake (Herschell L. J. in Derry v. 
Feek.) 

'Slid. (2) To tnikt a man liable <or fraud, fnoral fraud must be 

proved; there is no such thing as legal fraud (Bramwell 
L. J. in Weir v. Bell 3 Ex. D. 242) 

(3) Absence of reasonable ground for belief not a cause of 
action but may suggest dishonest motive ; in an assertion 
it is evidence, but only eyi4enqe^ that it was uttered with- 
out any real belief {tkrry v. Peek) 

(4) Dishonest motive need not hp prfs^nt i^ statement is 
known to be fy\B(i i{Pmifl y. W^ler ?B. Ad.' lu.) 

Y. Representation to be fidso mmt be niad§ vHHh 
the intention that it should be acted on by the 
injured parly. 

(1) It is not necessary that representation should have been 
made to the wry party ipjwrpd (Lofiffndge v. Levy 2 M. & W. 619) 

(2) Eivery m^nj^ Ij^bl^^ for qpn^equf nces of felse representation 
made by him to anoijior .upon which a third person acts 
if such r^^rese^tj^tion v^ meant to be acted upon and 
the injury is not remote, {Ba/rry v. Oroskey 2 j a^ h. 1) 
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8. False representation must actually deceive. 

(1) Plaintiff must shew that he was deceived by the statement 
and acted upon it to his prejudice (Cotton L. J. ii 
Arhwright v. Newbold 17 Ch. D, 324) 

(2) Deceit which does not deceive is not fraud (Honfall y. 
Thomas, I "&& cm 

9. Consent of third parties; marriage. 

(1) Consent of third party required to give complete effect to 
transaction between others voidable if obtained by fraud. 

(2) Unless the party imposed upon has been deceived as ta 
the person and thus has given no consent at all there ii 
no degree of deception which can ftvail to set aside a 
contract of marriage knowingly made {Swift v, Kelly 3 Knap. 2571 

10. Effects of flraud upon rights ex contractu, 

(1) There are remedies ex deiicto at Common Law and in Equity. 

(2) There are remedies ex contractu. ' 



(a) 



Injured party may affirm the contract and ask for 
a fulfilment of its terms or damages for such loss as 
he has sustained by their non-fulfilpnent. Moore and 
De U Torre's case L R 18 Eq. 661) 



(a) 



Person deceived into baying chattel may retain it and 
sue for loss. . 



(3) 



Wbenrifht 
of resob- 
sion is 
forfdted. 



(j3) Person cannot be shareholder and sue directors for 
fraud in inducing him to buy shares, nor sue as a noo- 
shareholder after company's liquidation. {Hoatdswcrth t. 
City of Qlasgaw Bank 6 App. Ga. 817) 

(b) Injured party may avoid the contract 

(a) By trying to get it cancelled in Chancery for fraud* 

(j3) By resisting suit for specific performance. 

(y) By resisting action for damages, tut when aware 

of fraud party does not notify intention to avoid con- 
tract he has only an action for deceit. 

Right of rescission is forfeited : 

(a) If injured party affirms or takes benefit under contract. 

(b) If parties can no longer be replaced in their former 
position. 

(c) If third parties bona fide and for value acquire property 
or possessory rights in goods obtained by fraud 
Third parties cannot so acquire rightsj. 

(a) If fraud takes the form of personation {Cundy v. Lindtaif. 
HoUins V. Fowler L. E. 7. H. L. 76) 

(p) If in case of goods by false pretences title of def ravded 
owner revests in him upon conviction of swindler and 
he may recover goods from innocent purchaser for Taloc 
"^ ' V. ViBnontp^ App. Ca. A. 47i) 



{Bi 
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|Hp^«^ i(l) Gurasft consiste in actual or thr^attiied vkiJence to, or im- 

i '*'^*'* FtfisQJVm^. ft^ c9iU|[{\ctif^ q^% yvife, parent or 

child fyy the o^he^: par^y or o;)p acting with his 
ki^owled^e and for his advantage. 

,(a^ Threftteaipg to de^tyoy or de,t^in, pr actually detaining 
property, does nqt amount to duress. (Shepp. Touchs- 
stone 61) 

(b) And this applies to agreements ,not ynder seal as 
well as to deeds (Aiks v. Backhouse 3 M. & w. 633 ; 
8he€\^ey. Bede U A- 5^ E, Q83) 

i (2) Coercion to amount to duress must affect promisor and be 

^ per«op^l. 

' ,(3) Tfl a case of menace the threat Qiust be of something unlawful 

tj>^]^^ (a) In Cumming v. Jfnce (H. Q, B 12; See Poll 511) an agree- 

n^ent yra^ obtained by fes^ of a merely unlawful im- 
prisoi^ment ^nd thefefor^ voidable on the ground of 
duress; ^nd it made no diffe):^ce that the plaintiff's 
counsel was party to arrangement. His assent must 
be considered as enforced by the same duress ; for as 
plaintiff^s agent he migh t. well t have -feared tor her 
the. same evils she feared for herself. 

* . (b) In Biffin v. Bignell (7 H. &N. 877. Poll 678) defendant 

I was sued for necessaries supplied to wife who had 

I been in a lunatic asylum. On her discharge hubsand 

got her to live separately on promise of a weekly 
allowance. Held, th^t h^r consent was not oDtained 
by du^res^, fpr under th^§e circumstances "the threat, 
if any, was not of anything contrary to law, at best 
not to be so understood ; and consequently pre- 
sumption, of authority to pledge husband's credit was 
effectually excluded and plaintiff could not bear." 

2. Money paid underjcircainstances of Compulsion. 

(1) J^l^qv<?|r^ble. 

(a) When payment is mfide to obtain possession of 
compal property wrongfully detained (Wakefield v. Newbon 

rion. 6 A B. 276-280) 

(b) Wh^re ; exce^iye ieps af e taken under colour of 
, offi^f , though it be usual to pay them (^haw v. 

Woo(kQ4:k1^.k.C. 73) 

, (c) .Whe»*e ^n excessive cf^arge for the performance of 
a duty is paid under protest ( I-arkir v. G. W, R. & Go, 
7 M & Gr. 853. 292) 

( ^) Perspn who actually receives money may be sued, 
though he receives it only as an agent {Steele v. 
fVMamsSEx.e25) 

(2) But not on the ground of coercion in itself but of failure 

of jCQusidferatJon. 
I 
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XIIL Reality of Consent : Undue Influence. 

I. Undue influence means an influence in the nature 
of compulsion or firaud^ tlie exercise of wliieli ii 
t^w tlie particular instance to determine the will of 

the one party to the advantage of the other, is 
not specifically proved^ but is inferred flrom an 
existing relation of dominion on the one part and 
submission on the other. 

(1) In each case of application for (equitable) relief on the 

score of undue influence the question to be de- 
cided is whether the party was a free and voluntary 
agent {.Williams v. Bayley L. R. I. & H. L. 200-210) 

(2) The principle applies to every case where influence is 

acquired and abused, where confidence is reposed 
and betrayed {Smith v. Kay 7 H. L. C 779) 

(a) Where the court has been satisfied that the gift 
was the result of influence expressly used by the 
donee for the purpose. 

(b) Where undue influence is presumable from relations 
of the parties, 

(3) Undue influence arises from a course of conduct, or circum- 

stances, or the relations of the parties ; not from 
definite statement. 

(a) In equity persons standing in certain relations to 
one another, such as 

(a) Parent and child. 

SiducUry (/3) Man and wife, 

relations. (y) Doctor and patient, 

(o) Solicitor and client. 

(«) Confessor and penitent. 

(X) Guardian and ward 

are subject to certain presumptions when transactions 
between them are brought in question {PariUt v. 
Lawless L. R. 2 P. & D. 462) 

(b) It is incumbent on persons so situated to rebut pre- 
sumption of fraud ; they must take Upon themselves 
the whole proof that the thing is righteous {Gibm 
v. Jeyes 6 Ves. 266-276.) 

(c) As regards wills. 

(a) Burden of rebutting presumption of undue infiacnce is 

cast on those who take benefit under a will which tbey 

^^^^ have l)een instrumental in preparing or obtaining 

(Fulton V. Andrew L. R. 7 H. L. 44847S.) 

()3) Undue influence is never presumed {Boyse v. Ro$$bormi^^ 
a H. L. c. 2-49.) 

(y> A disposition by will may be set aside as well as an 
act inter vivos M'ben undue inflaence is actually proved, 
but then it seems, the influence must be sach as to '* over- 
power the volition withbut convincing the jadgmeot" 
{Hall V. //aWL. R. l P. & D. 482.) 

(d) Whoever obtains any advantage at tfte expense 
of a confiding party will not be allowed to retain the 
advantage {Tate v. TFe7Kam«on,L.R.2Ch.65-6l) but 
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there is no general presumption against the validity 
of gifts as such (see Pollock 584 note, {o) 

(4) **As no court has ever attempted to define fraud so no court 
has ever attempted to define undue influence, which includes 
one of its many varieties '' (Lindley L. J. in Alkard v. Skinner 
36 Ch. Div. 183.) 

(5) In the absence of any special relation from which influence 
is presumed, the burden of proof is on the party impeaching 
the transaction {Blackie v. Clark 16 Beav. 695) 

% Anxillary rules and doctrines on special points. 

(1) As to voluntary dispositions in general. 

(a) A voluntary settlement which deprives settlor of 
immediate control of property, though made for 
settlor's children's benefit and not for any particular 
donee's benefit and though above suspicion, is 
liable to be set aside. 

(b) Absence of power of revocation is not conclusive 
proof of improvidence but only mark of evidence. 

f)r««»>p- (2) As to influence presumed from special relations. 

uon mnn 

jj^jj*^ (a) Age or capacity of person conferring benefit or 

nature of benefit conferred immaterial. ( lihodes v. Bate 
1 Ch. 252-257-260.) 

(b) Relation of confidence determined by some positive 
act or complete case of abandonment ; otherwise it 
is presumed to confirm so long as influence can be 
reasonably supposed to remain (Rhodes v. Bate,) 

(c) Influence of parental relation presumed to continue 
for sometime after termination of legal authority, till 
there is complete emancipation (Atcher v. Hudson 
7 Beav 551. 560.) 

(a) A year is generally the time. 

(/3) This does Dot exclude actual proof of undue influence 
at any subsquent time. 

(d) To rebut presumption of undue influence on son 
recently of age father must show : 

(a) That son was really a free agent. 

(/3) That he had adequate independent advice. 

(y) That he perfectly understood nature and extent of 

sacrifice he was making. 
Id) That he was desirous of making it (of. Stxvery v. King 

5 H. L. C. 656.) 

(e) Solicitor purchasing or obtaining benefit from client 
" must give all reasonable advice against himself that 
he would have given against a thiid person" 
{Gibson v. Jeyes,) He must show that {iSavery v. King) 

(a) He has taken no advantage of his position. 

(j3) Client was free from influence. 

(y) Solicitor has disinterestedly tried to protest client's inter- 
est as if client were dealing with a stranger. 
Solicitor must not deal with client on bis own account 
as an undisclosed principal. 

Solicitor is not bound to communicate to client any 
.speculative and consequential possibility." {PoU 690) 
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(d) 
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It IS jflldwed- to a solicitor to purchase from his 
cUeht, biiti th6 fra'nsrtccion riiay be called in question 
and the onus of rebutting presumption of undue 
influence rests on hiiii (PiMfii t. A. 6: for Gibral- 
tar L. R. 6 t. C. 510) 
({j Contract between pefsohs stan^^ng in fiduciary 
relations is treated as being Vberrimae fidei and 
may be vitiated by silence ^% to matters which one 
of two independent i:>artie3 making a contract 
wduM be in rid Wiy bound to c.otnraunicate to the 
other {Wood V. C. in Taie v. Williamson lEq.638) 
attd it does not matter wbethtf ^f (waiission is 
deliberate or proceeds from' error of judgment or 
Tiiere inadvertence {MoU^^ v. Htmdt 2Dr.&W. 89) 
(a) In Grosveiwry, Sherratt (28 Bear. 659 668) a lease granted 
by a young lady to her. fktlier's executor's son and 
another was set a^ide ^'for the lessees ought not only 
to have sheifrri that the terms were fair, but also that no 
better te^ms could have been obtained"— *' This is anl 
extreme case. ". (Poll 589) 
(/3) Same rule applies to contractual transaction between 
lirincipal and agent (Dullil v. Wonham 88 Bcav. 16*) 
(y) Same in the case bf executor who purchase part of 

testator's estate {Baker v. Bead 18 Beav. 898) 
(^) Sde abbve (e) (e) 

(g) Family arrangements excet)tionally favotHPrt in 
Equity. 

(a) Trania'ctioiii ti i jJfat'eiy family nature between parent 
and child uniojpeacbed by any consideration, even 
ignorance of ri^its, if ecjuaf on both sides ; but a 
transaction olf the riatiife of a bounty from child to 
paretlt ori chiM'i majority is questionable (Baker v. 
Bradley 7 D. M. G. 5^7 620) 

(/3) No presumption against vatidity of (tift from an ances* 
t6r to decendani, fot it ms^y be made in discharge of 
necessary duty of provj^iing for descendants {Beaiuand 
V. Bradley 2 Sm. <fc G. 889 

(y) Sale by nephew to his [graetl uncle of his reversion- 
ary interest lA an estiie in which the uncle is tenant 
for life is not a family arrangement {Talbot v. SUtni- 
forth 1 J. <fe H. 484 501) 

(3) As to relations betieteeti ^rties from which influences has 

been presumed. ** Suspected Relations." 
I. EKiAtlbNS IN WHICH THERB IS A PoWER ANALOGOUS TO 
THAT OF Parent or GtTARdUN. {PoU 591. 692) 

Uncfe in lodo ^iar'Siiiis ^ttd niece. 
Step-father in loco parentis and step-daughter. 
Exeicutor ancl bstator's daughter. 
Husband of a minor's sister and minor living with 
him for sometime before inajority: but mere fact 
of .minor living with relation of full age raises no 
presumption of undue influence, or presumption is 
rebuttable by procf of business-like habits and 
capacity bif donor. 

Xe) Of two ^isfet^ tivi nig together one is head of the house 
'aAd So in toco ^pUreh'Us to the other. 

(i) Brother and sister, where sister at 46 executed 
voluntary settlement under brother's advice and for 
"his benefit* 
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<g) Httsband «md tofe cm am pweti «na ag^ and in 
firfir fiMfte of wife on tke othat. 

' ' (fi) Keeper of lunatic asylura and recovered patienL 

(i) Servant and master of weak understanding. 

* ft. f^&srftOHS ANALOGdOS TO TETAT Of SOLICITOR. 

(ai^ Certificated conv^eyancer acting aspnofessional adviser. 

(b) Cpimsel and confidential adviser. 

^c) Confidential agent substituted for solicitor In gen- 
.... eral {nanaagenient of afifairs. 

(d) Doctor and patient. 

(e) Person deputed by an ddef relative (to whom a young 
man applied for help) to ascertain his pecuniary affairs 
and advfee him. 

Til- S^miTtTAL iKFLUtiiJCE. 

(a) Clergyman and parishioner in terms of confidence. 

AMttbfAt, (b) Allcardv.Mimer. Lad5r jokvsd a sisterhood which 

***'**^- ittade it binding not to "communicate with or con- 

sult atty *' extettts *'; the made over sums of money 
to the Superior and when /she left the sisterhood 
dain>ed refund after si« years. Held bv majority 
of Court that though rule, re ** externs " was check 
^ft het ftieedom yet»nbseq[aeiW«ondu<tt iwas confirm- 
ation. 

(e) Ifi Mo^lefg V. ijO*^7idwi '( 189a l Ch. 736) a weak sick 
man was imposed upon hy an amateur spiritual 
director. 

(4) Circumstances held to amount to proof of undue influence 
aipafit frotn an^ continuing relation. 

(a) Wh^re .father gave securities for amount of *W:t»in 

netes forged by his son, led 1*0 think that son^'«iMdd 

Vwuais V. ^^^^ '^^ prosecuted,, it was lifeld that father Was 

**38teyv™» coerced to give security (Witliams v. Baylev L. 2. 

^"^^^^ 1H.L.200) ' "^ ^ 






\h) In Ellis V. Barkar (1 ch. 104) Jt was to plaintiffs 
benefit under a will to be accepted tenant of a 
farm of which testator was yeatly tenant. One of 
the trustees, landlord's steward, jpursuaded landlord 
not to accept plaintiff as tenant till certain arrange- 
4M«nls were agreed flpoq, Coecoion** ^; 

i:<t} In SmAhv. f^y i7O-^1^.^0.Stmm9arities exartflj^d 
by A yotiog ^nAon ««der ^Mo^hecri infiuen^ ittfl 
without any independant legal advice set aside. 

(d) Undue influence may be inferred wheh the benefit 
is ^cli a(s *Are fath^ iias "no right to demand 
anfi'the'gfatftbr'ttb'mti'^al motive to give (Pwrcell v. 
af !<^efWtm 1^ V«fe. «fl. ^WJ) 
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Bnle ai to 
imdenralae. 



Specific per- 

fonnaiice 

for under* 

value. 

Peliaeibi'' 



flltlon.'* 



Undervalue bas of itselt no effect, but eonpled 
with other cireumstanees maybe material as 
eyidence that consent or freedom of consent 
was wanting- 

(1) Uudervalue is evidence of fraud but, standing alone* not 
conclusive (Cockell v. Taylor 16 Beav 106) but even when 
coupled with incorrect statement of consideration it will not 
alone vitiate sale in the absence of any iiduciancy relation 
between parties {Harrison v. Guest 6 D. M. G. 424) 

(2) Undervalue taken with other circumstances material : e.g. 

(a) Property bought at inadequate price from uneducated 
person of weak mind {Longtnate v. Ledger 4 1>. F. J- 402) 

(b) When property is from man in his last illness (Olark 
v. Malpas 31 Bear 80) 

(c) When vendor is infirm and illiterate and has no 
separate solicitor, purchaser must show that what he 
gave is the price. {BoJzer v. Monk 33 Bearv. 419) 

(d) Ifthesolicitorandmortgageegetsconveyanceofuntaxed 
property from mortgagor in humble circumstances 
and who is without legal advice, mortgagee must justify 
transaction (Prees v. OoU 6 Ch. 646. 649) 

(e) Burden of proof is on buyer when seller of reversionary 
interest is poor and ignorant though not inferior 
in mind or body {Fry v. Lane 40 Ch. D. 312) 

(e) Advantage must not be taken of vendors in distress 
( Wood V. Abrey 3 Mad, 417. 424,) 

(3) To sustain a contract of sale in equity a reasonable degree of 

equality between contracting parties is required. 

(a) Then must be no promiscuous inequality. 

(b) Inadequacy of consideration is taken into account by 
the court to determine whether consent was freely 
given. 

(4) Specific performance on ground of undervalue : general rule is 

that the court has a discretion not to direct a specific perfor- 
mance in cases when it would be highly unreasonable to do 
so {Wah(m v. Marsim 4. D. M. G. 230. 239. 240). Pollock (600-602) 
gives a parallel list of conflicting authorities on th s subject and 
expresses himself in favour of the ruling in 06U& v. TreeMid 
(9 Ves. 234-246) per Lord Kldon followed by Lord fct. Leonards 
in Abbott v. Sword&r (4 De G & Sm. 448 461; that : " unleas the t«- 
adegmcy of price he such as shocks the conscience and amounts tn 
itself to conclusive and deceisive evidence of fraud in the transadion^ 
it is not itself a sufficient gi^ound for refusing a specific perfof- 
mance,' 

^^ Imposition^ (Pollock 602) ^vemmeA from flie cfr- 
cumstancesand conditions of contraetinK parties 
in certain exceptional cases. 

(1) Expectant heirs, remaindermen, reversioners. 

(a) Old rule of law that vendor might avoid sale for under- 
value alone modified by 31 Vict c. 4 to mean that no 
pur<;ha$e m^de hona^fde and without fravid or unfair 
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dealing of any reversionary interest in real or personal 
estate should be opened or set aside merely on ground 
of undervalue. (Poll 604-606). 

(b) Lord Selborne's Act (31 Vict.) leaves undervalue still 
a material element in cases in which it is not the sole 

EqvUy cquitaolc ground for relief. General rule of equity as 

*7^-*^*! to ** Catching bargains '* remains unaffected {O'Rorhe v. 

Bolingbroke 2 App. Ca. 814. See Snell's Equity 571-574^ 

(2) " Catching Bargains " ue, bargains made in substance by ex- 

pectant heirs, remaindermen or reversioners on the credit of 
their expectations whether the property in expectancy or 
reversion be ostensibly the subjectmatter of the transaction 
or not. 

(a) In exception to the ordinary rules of evidence 
burden of proving righteousness of bargain is on the 
party who claims benefit of it, 
"te^^" (b) Elements of '* Catching bargains." 

(a) Boi rower must have little or no property immediately 

available ,but credit is given on a general expectation 

even of his status in society. 
(fi) Terms must be |)rt9mi /act6 oppressive and extortionate, 
(y) Considerable excess in the nominal amount of sums ad* 

vanced over sum aettuiUy given to borrower. 
(S) Absence of any real bargaining between parties or of any 

inquiry by lender into borrower's expectations. 

(c) All elements need not be present. 

(d> Where lender is unable to lead evidence to justify 
the transaction the court must decide whether it was 
a hard bargain {Nemll v. SnelUng 15 Ch, D. 703) 

(e) To obtain relief borrower must pay back with interest 
moneys actually received, he bearing the expenses ; 
the general rule is to give no costs on either side. 

(f) Where lender sues on the contract, 

(a) If contract, embodied in negotiable , instrument or not 
be proved a *' catching bargain" lender must jostify 
transaction. Prima facie this is a question of fact out od 
the analogy of cases on restraint of trade it may be 
taken as a matter of law {Pollock 611 J^ote, 6.) 

(/3) Lender failing to justify he can recover principal and 
reasonable interest only as on a common count for money 
lent. 

(3) These principles are applicable to sales of reversionary interests 
by persons of independent position e.g. sale by a man just of age 
following terms settled when an infant (O^Borke v. Bolingbroke, 
Poll 612.) 

(a) Burden is on purchaser to show fairness of transaction^ 

(b) Purchaser bound to show that price was such as, 
upon facts known then to him, he might teasonably 
have thought adequate, 

(c) Purchaser ought to see that seller has independent 
legal advice, 

(4) "Surprise" and "Improvidence" (Poll, 613-616.) alleged 
ETAns ▼. ground of relief on notion of inequality. In Evans v. Llewellyn 
UtwtUyn (1 Cox. 383) defendant offered to buy from plaintiff his (plain- 
tiffs) interest in a property : for a substantial but not adequate 
consideration : suggested to plaintiff to consult friend but plain- 
tifi did not do so ; three days after defendant concluded 
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(bvi'gmai T«ftn$fte^i9fi m 5i^4f fts the plaintiff was taken 

ifc^ jurprise i^viMk 9^* fee. lias tt>^ following objections : 

^Sft!!^ **" (^) *^^^ is no inteHigible i?eason for treating smyme 

^' ft ^ iv^j^rovidmoe ^s a substantive cause for setting 

^s^e (qontr9£t$ i^uch l<e^ for attempting to give 

the$e words a technical ,significati(-n. 

(b) Surprise and improvMence are matters from which 
tj mfer in particttlir caees want of consent cr 
CQer<>^d consent, bqt it is Kipt to bj^ affirmed as a 
general principle Qf law that iw^te or imprudenu 
can .pf itself be a auffiqiept ^^x^q to set aside a 
p^nlract, in r ^v^n (hs^t tkei^ is any particular de- 
gree of haste or imprudence li^n$fc>which fundamental 
error, .fraud or undue influpnce may be invariably 
pre^urped. 

(c) g^wirprm op im^onideme ifepresents but an opinion 
pf tb,^ , general character of,|t transaction, 'fci^nded 
on a precarious est:piate of average human conduct 
aqd.caapot wqll have a greater legal effect than 
Ir^d^quacy of consideration, which generally admits 
of being detetmined by referrence to market value 
Qf the object s^t the date of contract. 

XIV. — RiOHT OF Rescission. 



\U iBepreMtntattoa Feli^ ^on ^ rescind a eontraet 
nm^t lie €ir jmttter of fkct, not of Law« 

^tSfoR* M) No tindepetvtent liability can wse from a misrepresenta- 

i5y?o3S^ :tion of what is purely matter of Law {Rashdall v. Fo^'d 

tia^totK^^ 35L. J, Cl).769) butthis ,prph^bjy does not apply to a de- 

*'*^°°* liberatf^y f^'audulent ndigstatemeixt of the Law {Hirschfidd v. 

Union B.^S. C. Ey. Co. 2 Q. B. D. V\ 

i(2>) 'False repr^^ei^tation of ; motive or intention not amounting 

to or including an asserti m of existing facts is inoperative. 

,(S.ee . VemQn v. Keys 12 East 632) 

(d>) GoUaberal Jnaud pna^jti^ed by or against a third person 
does not avoid a contract. 

(4) Statement of mere matter of opinion is not binding on person 

making it. It is said {Baycroft v.Creaty 2 E^st 92) that a 
man is not answerable for what he assorts as a matter of 
fact within his knowledge about wh^t is only a matter of 
probable repute and opinion. Doubted by Follocky 545, 

(5) Party misled by an ambigpous statement must prove to 
^ court that he understood and acted on the statement in 

the sense in which it was false. {Smith v. Chadwick 
9 App. Ca. 187) 

%. Representation must K^ ^u0h as to induce tlie 
i^ontract* 

/I) No relief to ^ party who hqis actpd on his own judgment 

(2) That the riHsled pArty bfid means pf ^kipiowledge is no ex- 
pvfcseior *ctive mi^repre^eiitfitin (D/^bpUyf.^tevens^^^^^^SZ) 
tHit a p}^a th^at the other party, kn(^W the ^T^e stat6 of aiEsurs 
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or did not^ rely on the facts as repre^eat^d would be valid 
{Bedgrai'e v. Jiitrd 20 Cb. D. 1*21) 

(3) In case of mere non-disclosure party cannot complain if 
he omits to avail himself of the means of knowledge he 
may have (N. B, Co. v. Conybeare 9 H. L, C. 711-742), also 
in case of mere assertion of title by vendor of land 
{Hume V. Pococh 1 Ch. 379.385) 

(4) A material representation may be presumed to have in 
fact induced the contract This is a rebuttable presump- 
Uon of fact. 

(5) Contract incidental to fraudulent transaction is itself fraudulent 
e,g, a contract arising directly out of a previous transac- 
tion between the same parties voidable on the ground of 
fraud is itself in like manner voidable (Barry v. Croskey 

2 J. A H. 1) 

3. Representation mudt be made by a party to the 
eontract ("See Stunt v. Starr^ My A K. 195) 

(1) As to representations by agents the only question is 
^ whether the representation was within agent's authority. This 

^r#hoid- ■ is so even in a case of ftaud (Barwick v, English Joint 
8t^ Bank L. R. 2 Ex 269> 

(2) Companies are bound by acts of directors, promoters, etc. 

(3) Where agent of directors commits fraud, remedy is against 
company as ultimate principal, and not against the directors 
who are considered agents . themselves, {Weir y. Barneft 

3 Ex. Div. 32) 

(4.) Statements in prospectus of promoters before the company 
is in existence is not considered as made by agents for the 
company. 

(5) If A makes an assertion to B who repeats it to C in an 
unqualified manner intending C to act on it, and C acts on it, 
B makes that assertion his own and is answerable for the 
consequences (iSmMV ^axe 2 Ch. 604.611.) 

(6) Agent always liable for his own personal fraud (cf. Cullen v. 
Thornton's Irmtus and Kerr 4 Macq. 424.432.) 

4k. Representlltion must be made as part of the same 
transaction. 

(1) yntruih oif a representation nmde to a third person, or 
even to the party himself on a former occasion, in the course 
of a different transaction and for a different purpose, cannot 
be relied on as a ground either for rescinding a contract or 
for maintaining an action of deceit fSee Western Bank of 
Scotland v. Addie L. R. 1 Sc. & D. 146.) 

{%) Sole office of. a prospectus is to invite the public to take 

shares in the company in the first instance : future pur* 

PMk ▼* chasers of shares m the market cannot complain of being 

®^*y- deceived by piopectus. {Peek v. Curney L. B. 6 H. L. 377.) 
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On ftffirm* 
ation and 
reecission 
generalljr. 



doikittiuiil- 
cation of 
election t« 
reaoind^ 



O^ttlMlilly, wh^ti a c6iitrtf«t fe VoMable for fraud 
or on any litHeri^iimlthevarty misled may 

(1) Either affirm the cooCraet . antd insbt, if possible, on bein^ 
pu^ in th^ same position as if the repr^entation had been true- 

(2) On at his option rescind the contract and claim to b^ 
'reitoited, ats fer As i5og^ible, t6 his former position. 

As regards aflSrmation or resetesioii in general. 

(1) A contract induced by fraud is not void but voidable at th< 
"dpiion M fnjurdd party, —is valid Mill ^escliided {Oakcs v. 
2T^r^«aWi L.ik 2 H. L. 8464754370.) 

(2) It is for the party defrauded to elect whether he will Ik 
hound (J^Tfilms v. Wifkham) A»x\i if he affirms he must 
affirm it in all its terms. 

{3) When the contract is oi^ce afl^rmed,. the election is com< 
pletely determined. j 

(a) Unequivocal treatme^it of cenlract as subsisting 
determines election (plough v. i. & N. W. J?y. Ca. 
L. R. 7 Bx..S4») . • .. ,. 

(h) Talcrng stepe t6 «nlbhje bwtl'act is conclusive 
election not to rescind ( Gray v. Fqwler 42 L. J. Ex. 161 . ) 

(c) Party voluntarily ac^ng upon a contract voidabfe at 
optipn, with, knowledge of all the facts, caifitYOt'dAer- 
wards refnidiate it :if it tt^ms y)ut to his disadvantage 
(firmes v. Beadd 2 D. F. J. 332-336.) 

(d) Shareholder cannot repudiate share on the ground, 
of being mi^sled 'by prbspectiis, if | 

(aV He has paid a call ^irithout, protest or received a di- 
vidend with all the means'to correct inquiry {Scholey v«j 
Central R. Co, of ttfuiei^la^ «q. 286 n.) 

ild^ He bas taleen an asfi^c pftrt 'id the affairs of the 
company i»€ter di^eovenQg^tme ftateiof things (Sharpley v. 
Louth and E, C. Ry, Co. 2 Ch. Dir, 063.) 

. (y) He has affirmed Ms ownersfiip * of si^ires by trying to 
' sell thefn (ex parte iStiffgi x'fiq. 48^.) 

(4) Elejction to Rescind must be communicated toother party. 

(a) Instituting proceediiigs to have pontract judicially 
set aside is communication, and judicial rescission 
relates bfeclt to (fate of 6ottmehceiiieni of proceed- 
fh^s il^k iffft^r '«iii>er mmH^"€o. v. SmUh L. R. 4. 
H. L. 73-7«. .,. , i 

(b) Setting up rescissiotiftt jCUfefltt. Iby party if sued 
. on contract is sufficient act of rescission without 

priot declkraildn olf hiteVitfon ^o ^6icind. 

)(c) CQmmunioaitioo need doI* IbC' fdrmal but distinct 
and positive rejection of ooplrMt, not a mere n- 
u quest Qi i»qwy (See AMt^s .\c<ise ^ Eq. 283.) 

(id) Repudiating sTiarehotder must hot only repudiate 

. - . iAit ate6'gB«^iiis rilatne itandved. (]tr begin procee- 

^in^ to'liave it removed, b^l^winding UD. Other 

shareholddrs take tdneBt Of ^h proceeA(]|^ if 

^ thdj? "aAd Hue company ajfnae thbt they shaft stand 
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w AW *y the iftstdt of those proceedings (Lindleu 

23 Ch. D. 437.) 

■: («) QrAgiwal ^r?t^ct madp yfith, agfo^ for other party 

coninwti¥?fi^tm pf r/ewssM?*^ Wan^i^ principal and 
difi^l^^ ta ^gw* 15 Wfl5i:ie»l {M^ynard v. jS^ Aw 
9 Ch. 414.) 

-(^5 -Jg^kjjt QIC, re^Qi^P^V ^s. !8xe^ci^(e^J)le by an(J, gainst repre 

^esds^ii Vi' N»'> Ms^HBlo«:pofsiM^ K»plie»^ cannot be 

■S^bS: restored to their ^M^tghial poi^ion: 

(1)' Whep party responsible '\ for misrepresentation may have 
^ so aet^ on faith of contract bein^ valid that rescission 

would cause him imparabte mjury, H« must have so acted 
, tfli "thfe kiip^ledgi? ipf.pafty misl^'. andj \ifii^ut protest 

t'baji;. hiSi<?on<luct g^y^l?^. sjai4 tp, be ipd^ijpedjby the other's 

delfiy in repudiating t^^ \co.i^ra,ct. 

(2> W*ea tlm in^er-^t t^ken i^d€;r. tb^ «;:(;>^V»ct by the party 
raislect ipay have been, so dealt with thajl^ he cannot give 
batk the same thing receive^. 

u, (a) Sharliolder ic^on^t . tropud^^i , al^^^es, if character and 

constitution of company haye altered {Clatke v. 
' 1>;V^50« E. B. & E. 14^.) ■ 

.^h)v Ini;^e <?a^e.p< kqq^s oif.si^cuyity (Jelivered under 

a contract voidable by buyer on ground of 

de^f ecUiA6lJ no¥. due; id frkud iH ttltaaof #«dS| eta, 

• i^ inake&'reitkxidoiif ikD|idlttlile in law {Wdddell v. 

Blockcy i Q. B. Di^. 678* 683.> 

(3) When party mJsled has himself chosen to deal with sub- 
ject- mutter of ppntr^lj by, exercising acts of ownership 
or the like in such a manner as to make restitution 
impossible. , 

' * * (a) * Purchaser " cannot take possesstori ' ' and tia^tn to , 
recover his dep/?^t (5/f^%-r^.j^r «S[»it/A 2 En, 7to) 

(b) Sp, i^Ho a. p§i?ty c^n^9t ;r^Q>^cy bafk excessive 
payments ^fier his own dealings nave made it 
impossible to ascertain what was 'rejifly due. (i'r^^- 
man v. JfSfyes.Wl^. 4?^. ^\ WO .. , 

(fi) t^es^ee qf mjpj?^ P^nppt, g€;t x^^ if be works out 
thp mines aftef full knowledge of circumstances 
entitling him 'to set aside the ^ase (Fibers v. Ptfe 



? • 



lU 



:^<o, .. A • § Ch. & "R 502. «60) 

(4) Shareholder cannot repudiate after winding up (Oakes v. 
; ' Titrmr -^^ .R, 2 H. L. 326. See FModt ;568. ^9) 

g. No rescission possibly ftg^j?^^ Innocent purclias- 
er^ f o]P valn^. 

, (J,), ; Ei^rcba^er, \% gpoA fajth, ffPfft^ frW?';**^"' "^^y^"^ acquires 
indefeasible titlf (Sale of Goods Act. Sec. 24) 

:. p) When: there is, no ponlract but goods are merely obtained 
by ftaudulent pretences the fiaudu^nt possessor cannot give 
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hittiself has, even to atf-1nnoceDt^pur«> 




/ \ ' i^ (jh I^mnr takingv*^ ^tuitpus benefit UQder a fraudAltnt 

'^ ti?ffi9acti6n, tWhigh\i|'nof^nt of the fraud, are in no better 

position than Original coptriter of it {Scholifidd v. Templer 

4De. G. &J.429) 

•''\ ' 9. Remission must be irithin reasl>nab1^ 

'J lApseof before a lapse of time, after the truth Is Im&im, 

me. go Jimg that other partjr miiy liifer> trntfitelr of 

■ right of resclasioBL ^;;' . 

(1)_ Length of time is evidence of acquiescence, otjly if there 
is knowledge of facts constituting title to relief (Lindsay 
Petroleum, Co. v. Surd U R. 6 P. C. 241; ^ \ . 

i'. ' • 

(2) Knowledge must be actual, Md the n^rbng-dljpr diilnot 

^ m^ke extreme vigilance' and promptitude conditi^s oj|' ires- 

^ tMoti{P0nce y.^Ldnfdan 99 U. S. 581) f< ?• 

* '^ (3) Acquiescence need not b# shewn ** by any positi^sfe .act. 

(4) When party in his lifetime has by acquiescence or his 
act not disputed transaction his representatives cannot {Skoitom 

;, v. JPt*«iarrt5 SD.r.J. 6S6) 

(5) In the Caie of a : shs^rehplder's contract lapse of ttlne 
without repudiation is of greater importance as evident^ of 
assent than in most other dasei (Cfot^ t. L. N. W. R, Co.) 

seesneU's^^ €oiirt8 of Eoiiity hare ladependent Jilrlscile- 

jB.quUu79&' tton to caneel instrttmentiK for fraud, [fSee SkeiVy 

7»»- £qutty m^ly : ^ fW: W 1 

XV. Ilubgal Contracts. 



wiiatc<mit .Contracts are nnlairflil and void ivhen they are: 

taractq are * ^ ^mm^ 

unlawful. (J J Contrary Jto positive law, 

(2) Contrary to positive morality recognized as such by law, 
(^) Contrary to public policy, 

2, Contrary to positive law. 

(1) Agreement to commit a crime of indictable offence. 

(a) If one bind himself to kill a m|m, burn a house, 
maintain a suit, or the like it is void (Shepp, 
Ttmchsfonem) 

(b) Often doubtful if any oflfence is contemplated (Sec 
Mavsr tff Narunch v, Norfoik Ry, Co. 4E»&B. 397. 

' P^W.2e2-264) H^ . . 

(c) Contract void if ulterior object is an offence. 

(2) Agreement contemplating civil injury to thii^ persons. 

(a) Agreements in fraud of creditors I e. against the 
principle of equality among' creditors^ are void. 
{McKeiuan V. Sanderson l$Bq..234) 
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* (b> Creditors entering into agfeement ignorant of the 
Igreement fi'aad are. not bound by any release they gite 

wJStoii^ (DWMV««* V. Tenneni L. R. 2 Q. B. 49) 

(g) Debtor giving fraudulent preference cah have, ilo 
benefit under composition even as against a«^itor 
preferred {Higigim v. PiU 4 Ex. 312) 

(dy Creditor, in friiud of agreement to accept com- 
position, stifulating for a preference to himself catt 
. take no advantage from it and loses benefit of 
composition {McUUUieu v. Hodgson is (). B. 680) * 

(e) Secret agreement by creditor to withi^raw his opbosi* 
tkm to a bankrupt's discharge or to a composition 
is void {Higgin^ v, PiU) 

(3i) Cases ansdogOQs to fraud on third persons* ^ 

(a) Dealings between principal debtor aikl crtditotiothepr^ 
judtce of surety. {See Indian GoiUraetAd. 184, 136, 130, 141)* 

(b) Dealings by agent iilthe matter of the agency (m his own 
oHSCottnl (See Indian Contract Act. ii$, 216) 

(a) Agent for sa^e cannot become purchaser unless he clearly 
gave bis enmloyer aU knowledge he had {Whiekcou4. 
Latcrence 8 Vei!.740) 

(/i) Without notice to principal broker fsr sale cannot beooue 

buyer, 
(y) Contract for sale by agent remaining executory, he cannot 
re- purchase from his buyer esc«pt Tor princiiud's benefit 
(Parker v. Mackemia lo Oh. 96.) ( \ 
I (d) Profits, «t€. made by a0sot in the busihefs beyond hb 

[ \ ■ ordinary compt HMtion are employer's. 

(c) Settlemet^t^ in (j^iid of. mar^,^ r^hts. 



^4). Marriages within prohibited degrees are void contracts. 
&*»Sb|. W Agreements statutorily prohibited, Asregards Statutes : 

gMMi^. (a) When a transaction is forbidden, the grounds of the 

prohibition are immaterial, ; 

. (b) Penaltyiwtma/a<itfmipQrtsprohi)bition(SeeJ?#fwfevv. 
Bignold 6b. & Aid. 33fi^ _ . . 

(c) But absence of penalty does not alter express pro- 
hibition. {Sussex Peerage Case ll CI. & F. 148) 

/(d) What the law forbids to be done dkectly cannot be 
made lawful by beifig done indirectly {Booth v. A of 
England 7 Ch. A F. «)9. 640) 

(e> Ifon^servasion V jqonditions prescribed for the 

conduct of particular trade avoids agreements if con- 

, , ditions are lor general public purposes, but not if for 

' merely adminstrative purposes, {See PaJfoct, 282. 283) 

(0 Agreement forbidden, but provided as valid if made 
is enforceable. 

(g) Agreement may be simply not enforceable, but not 
otherwise miUmfut. 

8m latum, («) Fo«— destitute of legel otfect, 

*^^ ***• . ' W ToiciaiZe-capabl^ of bf lag affirmed of rejcotfd at the 

option of ptfties. 
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, . . i»»!%i?flt p^9ertftvk c^^i^^Oions (See Anson m-m) 

wUm («> a wageti II a piximise 'tb* gite money or money's 

sm^Kwft^ worth upon the determiiNition or ascertainment of an 

(unoettaxn evcim; 

' ^ Wagets ioidi8*i^>^wt* c,.lOB.Skf ,18) and money won 
upon a wager cannot be f^covered either from the 
' low«r or from a «take-boWer, but wagers are not 

V absolutely iilegak 

(e) Aioannia)( make a wager witbojut violating any law 
' arid^ ifhe loses it, pay the money or give a note for 
the amount 

r (dy Conslderatioii' for a^ itotc^^so giv€n< is^ ii^ )point of law 
pt an. il)^^ coj^id^ratloi^, \f\i^ no consideration a£ 

^ ]^qpey lep^ to lose? in a«,^^r to repay it is recoverable 
at f^K^f^q^^ l^w but irr^f^pvwf ble by Gaming Act 1892. 

. . (f) Seoirirt^sfo^ gajnjng mon^ treated as given for illegal 
. considerations 5 ^6 Will. iv. c,41. Sec 1) 

(g) LpH^rie^ aj[^ fpr^bi^td^fi b)^ penal statutes. 

(h) See Anson on the fbllowing points : 

.' , . . (4 Mi^|)^.|?su^w^ i5 ^ wager. 

,{fi) Lile inMraace is.a\wager. 

i'^. StociD cKcbaag? tcansaatipns. 

(S) Histofry of common law as to wager. 

, ()i)r/S??W4 (ttimpfality lyhjpb foTOerl){iR5^j^. 4nd,i5^^ theoi^/alitt 
is, one oif the chief subjects of ecclesiastical jurisdid^b^ 
ihe-'Okly, or altno^t the only kind Of immorality ofinuui 
the common law takes notlte as such. 

lilfcit cohabiCfttion, if futurisy is an illegal con- 
sideration (AyersH, Jinkiri 16 Eq. 275) 

IHiqt'CohfibitattQtty if pa^t, isj no consideration at 
all hut is a m6|^ gmfcuiHous promise binding if 
made unde^: seal, Vpid i( made by parol {Gray v. 

'(c) -AjPy- i^flfefi^etit, it^^ce^t in itself, to further an 
irnmoral purpose and intended by parties as such 
ifrvoid <^«<tt^c«irvi9r<«rfe K- l^ji Ex. 213) 

■ - ' • (fj Section Depds. 

-! ' ,(a)^ CQVffn^nt % man with \fQman^ has been 

' illicitly living, to pay W an annuity should she 

,: ,; .. 7 / . . >;live iap^ and the annuily to cease otherwise, is 

valid as a simple voluntary covenant to pay an 

(b) At conu»90 iw POirt^^t- providing for and fixing 

terms of immediate separation valid, and the wife 

' is a^^wed to be p^rtt to such contract without ^le 

) \ = » 4isuaV inten?5enti(Mi of a trurfee (McGregor v. Mt(jfTeg<n 

81Q. B. £>.4a) ' 
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Bepamtion (c)' Ob^liWl^t hi6t 1!6 ^tle <fbr tts«Wfi6n ^ 

*" ciamhdt lie Mp/Heid, ind inf me absence of such a 

cbVeViknt the ih^tttfrftJon of such a suit does not 
diBoharge other -piRfty's obl«fljtions under the separa- 
tion deed {Je^ v. Thurlmv 2 B. & C. 647 

• ' ' (d^ Siibseqtieht adcrltery (uinlless so expressly provided) 
do^s not avoid separatioii deed (SeeJ>«v. IhurUm) 

(i^).. Covenant by husband totflajr *Jin iftnuity to wife's 
trustees so long as they Uve apart is binding even 
after dissbltitioii <Jf lifi^'rrl^e if6r adultery {CharUswofth 
V.' BttU X-. ^R. fr Eti. 38) uuless adultery were contem- 
plated at' tlie Xxvae (Fearm v. Earl of Aylisford 

(if) ^SuhsequeAt recoooilialion and cohabitation avoids 
. ^epayattion deeld/ <See WcBimeatk v. Salisbury 6 BU. 
N. S. 339) 

. (g> Separation or jerps of Fepaxatipn between husband 
and wife cannot lawful! Jr be subject of agreement 
bdti^cJri hu*iind ahd third ^person (/V/i ?&^ W 
theMAyatid Vexfediirtficn ^f a separation deed already 
• dnivwi up in pursuattcd of an existing agreement 
is good and lawful cpnfiidmtion for a promise by 
a ^hird person <«7^^i v. WaiU i Bing. N. C. 656) 

(h) All ^gieM'eiSes' aid <]()^ovrsions for a fMiure separation, 
.are void 

'(a) WWeMf pdst-iiuiJtia* (*^e«t«i«aeft v. Weitrntafh 1 ^w. 



308. 



(y) And whether preceding from parties themselves or from 

'i(Ji) l^eed for fmme^ii^te separation void if separation 
does not tn feet take ilace* {HindUy v. fVestfrnath 

(3) Immoral ^uMfciftitiris'titfAg cifhninaftl^ punishable are not for 
dv|l cc^es to take notice of.' * The civil Law is determined by 
and is co-extensiv^ with the criminal law. 

4 Odiltrttty !ft> pfaXAth ' ^Ifeyl ' (See discussion on public 
'^k*^" ^/iO' generally, Poll 297^303) 

'- (1)' iPublic policy as touching ej^ternal relations of the State. 

(a) No domiciled (not abrc^d, Bell v. Reid l M. & S. 726) 
.jBritisb ^ubjc^t^jay^ contr^^^»p^ dp y anything detri- 

• men tat t6 his country. 

«^* '■ ' -^i '$^"lS'tCTl^^: ^°^ "*=*"" ****> 

, : (<^) HosMWtifS agamst ^naiy naticp cwmot be subject 

of lawful contract ((0» «^ ,V^ JSfi^iirwj&x 2 Bing 314.) 

:, . <4) \Nputmlfcai4e,^^b^ at'fisk of capture, 

not unlawtut, 
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(2) Public policy in iaternal Government 

(a) Agreement for corrupt or improper influence on pub 
lie officers or legislature void. 

(b) Sales of offices void at Commori law. 

"Sll!lt^^ i^) Contract to stifle prosecutions^ "make a trade o 

^' . felony " void ( Kftr v. £4emaH 6. Q. B. a08) • 

(d) Maintenance and champerty void (Poll 31^330) 

(3) Public policy as to legal duties of individuals. 

(a) Father cannot by contract depHve himself of th 
right to the custody of his childk^en. (Be Andrefi 
L. R. 8 A. B- 163) ^ 

(b) Custody of children cannot be made a mere mattej 
of bargain in separation deeds ; not that the hust3«UM 
can in no circumstances bind himself not to set uj 

' his paternal rights f Swift v, Sws/t 4. D. P. J. 71^ 

(c) Agreements against social duty void. 

(4) PubHe policy as to freedom of individual action* 

Marri«4(» (s^) Marriage brocage contracts void, also agreements i^ 

^^' general restraint of marriage, but particular restraint 

. if not tending to be general, valid* 

(b) Agreement to use influence with a testator in favouj 
' of a particular person or object is void (Deienhai^ 

y\ Ox. I V€8.Sen.?76) 

(c) As regards restraint of trade the general rule is tha 
a man ought not to be allowed to restrain himself h 
contract from exercising any lawful craffc or businei 
at his own discretion and his own way* (Hilton i 
Eckersley O. E. & B. 47) 

(d) Contracts in partial restraint allowable : e.^, 

(a) Seller of business not U> compete with buyer. 

(jS) Retiring partner not to compete with 6rm. 

(7) Retiring servant or agent not to compete with masto 

(e) Partial restraint contracts 

(a\ Mast be founded on a valaable consideration. 

{fi) Must not enforce universal restriction. 

(7) Must not go as to sutject natter or«$tentin space, etc 
beyond wnat is reasonably necessary for other party 
protection. 

(f) Contract to serve for life not invalid, but ccntra( 
for exclusive service must be mutual. (See PdUa 
845.347) 

5. fJnlawfol aKreements generally. 

(1) Where there are independent promises in the same instrc 
Flip's awn. j^gnt some lawful and some unlawful, the lawful ones canb 

enforced. {Pigots case U 06. Rep. 27) 

(2) Part or whole of consideration unlawful avoids whole agret 
ftient/Z^aJfe 40« 

(3) Agreement for tmih^iate unlawful object is void« 
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(4) Where the immediate object is not unlawful, but unlawful 
intention is known to either party or both, it avoids con- 
tract ; contract voidable at option where intention is not 
known {Poll 352-357) 

(5) Agreement to pay money under an unlawful agreement is 
itself void (Geere v. Mare 2 H. & C. 339) and bond with un- 
lawful condition is wholly void. 

(6) Unlawful intention must be proved, even by subsequent 
conduct, to have existed at date of agreement. 

(7) Money paid or property delivered under an unlawful agree- 
inder «m^ ment is irrecoverable and the agreement not set aside at the 
^^t suit of either party (Poll 361-369) 

(a) Unless nothing beyond payment or delivery has 
been done, or 

(b) Unless the agreement was made under such cir- 
cumstances as, between the parties, if other- 
wise lawful would make it voidable at option of party 
seeking relief, or 

(c) Unless interests of third persons require it to 
be set aside. 

(8) Where a difference of local laws is in question the 
lawfulness of a contract is to be determined by the law 
governing the substance of the contract {Poll 369-376) 

(9) Where the performance of a contract lawful in its inception 
is made unlawful by any subsequent event, the contract 
is thereby dissolved; otherwise, the law at the date of 
contract prevails. 



XVI. Impossible Agreements. 



1. Agreement impossible in itself or by Law is void. 

(1) That an agreement impossible in itself is void is practi- 
cally a rule of construction or a presumption only, 

(a) The impossibility must be so to a reasonable man* 

(b) A thing is not impossible because it is not known 
to he possible^ at least if it be reasonably conceivable 
that it should turn out possible. 

(2) Inconsistent or repugnant promises contained in the same 
instrument cannot be enforced. Clerical errors amendable, 

(3) Promisor is not excused by relative impossibility k e. not 
Batigny. having means of performance. (Savigny Obi. i. 384.) He is not 

excused even when he warrants the acts of third persons 
not under his control, or of a natural event in itself 
possible, {Canham v. Barry 15 O. B. 619) (Would not such a 
contract be a mere wager 1 Poll 386 Note, q,) 

(4) When the performance of a contract becomes wholly or 
in part impossible by law, the contract is to that extent 
discharged {Bailey v. De Crespigny L. R. 4 Q. B. 180) 

(a) Promise by a servant to discharge a debt due to 
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his master is void and therefore no consideration 

for a reciprocal promise. (Harvey v. Gibbons^ Lev. 161) 

(b) Contract to buy one's own property is void not 

only for impossibility but for want of consideration. 

% Where performaiice of an ajpreemeiit is not tm- 
possible in its own nature but in fact by rea- 
son of the particular circumstances, such im- 
possibility is in itself no excuse for the failure 
to perform an unconditional contract, whether 
It exists at the date of the contract or arises 

from after events. {Atkinson v. Ritchie 10 East. 680) 

(1) Unexpected difficulty or inconvenience short ofimpossibi- 
lity is no excuse. {Jones w.S John's College, Otford, L.R. 6. Q.B. 115) 

(2) Contract impossible of performance by prohibition of a 
foreign law is deemed impossible in fact, not in law 
{Barker v. Hodgson 3 M. & S. 267) but when the effect of 
a foreign law is to prevent both parties from performing 
their respective parts they are excused {Cunninghcm v. Dwm 
3 C. P. Div. 443) 

(3) As regards supervening accident and accidents not con- 
templated by contract : 

(a) Accidental destruction' of a leasehold building, or 
the tenant's occupation being otherwise interrupted 
by inevitable accident does not determiwe or suspend 
obligation to pay rent {Paradyne v. Jane Aleyn 28.) 

(b) Such obligation is not affected by the landlord 
having protected himself by an insurance, which 
is a purely collateral contract of indemnity {Leeds v. 
Cheetham 1 Si«. 146) 

(c) Where the event is of such a character that it 
cannot reasonably be supposed to have -Ibeen in 
the contemplation of the contracting jparties when 
the contract was made, they will not be held bound 
by general words which, though large enough to 
include, were not used with reference to the 
possibility of the particular contingency which after- 
wards happens {Bailey v. De Crespigny,) 

\a) Vis Meyor is often the same as Act of God. It is some* 
times the only appropriate term as when the idet is 
applied to acts c^ a human sovereign power, (cf. 3 
Justmian xiv. 2,) 

/3) Act of God : '* such a direct and violent and sadden and 
irresastibk act of nature" as could not be foreseen, or, 
if foreseen, prevented by any reasonable precantion-Mite 
the circnmstance {Nugent y. Smith 1. C. P. D. 428) 

(y) Act of God: the event must be not merely acci- 
dental but overwhelming. So, contrary winds ait 
not Act of God in a charter party. 

{d) Not confined to unusual events: death is an Act 
of God as regards contracts of penonal serrice, 
because in the particular case it is not calculable, 
(e) Act of God: an event which, as between ptrtio 
and fbr the purpose of the matt^ in band, caonot 
be definitely foreseen or controlled (Poll 897) 
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(4). Specific classess of exceptional cases. 

^3dweU (a) Where the performance of the contract depends 

on the existence of a specific thing, in the absence 
of any express or implied warranty that the thing 
shall exist, the contract is not a positive contract, 
but subject to the implied condition that the parties 
shall be excused in case, before breach, performance 
becomes impossible from the perishing of the thing 
without default of the contractor {{laylor v. Caldwell 
3B, &S. 826.) 

(b) Similar excuse for non-performance attaches to 
contract for personal services of which the perfor- 
mance depends on the life or health of the party 
n promising (^Robinson v. Davison L. R, 6 Ex, 269.) 

(a) Rights already acquired under the contract remain intact. 

(/3) Substituted contract becoming impossible, parties will be 
remitted to the original contract if their intention can there- 
by be substantially carried out. 

3, Where the impossibility is due to the default of either 

party {Roberts v. Bury Commissioners L. R- 5 C. P. 31^): 

(1) Default of promisor is no excuse but amounts to a breach 

of contract. 

(2) Default of promisee discharges promisor and may be treated 
as breach or makes the contract voidable at his option. 

_^ (S) Where a contract is in the alternative to do one of two 

eAco^ things and one of them is impossible the promisor is bound 

^4 *i3. to perform the possible, (Da Costa v. Davis 4 R. R. 795) but, 

when one becomes subsequently impossible it is a matter of 

construction whether the other should be performed. 

4. Conditions in Contracts. 

(1) Positive or regative — that a thing shall or shall not happen. {Poll. 

414.415.) 

(2) Conditions may be 

(a) Necessary. 

(a) By affirmation of a necessity, e, g, " If the san shall rise 

tomorrow." 

(j3) By negation of an impossibility, e, g, " If he does not 
climb to the moon." 

(b) Impossible. 

(a) By affirmation of an impossibility e, g, '* If he shall climb 
to the moon." 

(j8) By negation of a necessity, tf. fif. **If the sun shall not 
rise tomorrow.'* 

(3) As regards bonds. 

(a) According to the technical^JTrm a bond is a contract 

dependent on a negative condition ; if the condition 
be not fulfilled the obHgation remains. But the real 
object is to secure the performance of the condition, 
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and the real meaning of the parties is that the obliga 
contracts to perform it under the conventional sane 
tion of a penal sum. 

Bonds. (b) A bond with a condition impossible at any tim 

should therefore be treated as a direct covenant ti 
perform what is and, or what subsequently becomes 
impossible. 

(c) When condition is immediately impossible, the obS 
gation is absolute, according to the purely formi 
construction, but as regards subsequent impossibilit] 
the strictly formal view is abandoned and the rule i 
that when, befrre performance, "the conditio! 
becomes impossible by the Act of God, or of th 
law, or of the obligee: the obligation and the conditioi 
both are void.** " The peculiar law thus laid downi 
recognised by modern authorities " (Foil, 418) 



XVII. Persons Affected by Contract, 



I. Original parties to a contract must be person 
ascertained at tlie time of tlie contract. Apparm 
exceptions are contracts by advertisements an4 
at sales by auction. 

%. Creditor can demand performance from tlie del 
tor or liis representatives; but the creditoi 
cannot demand, nor can tlie debtor reqoin 
him to accept, performance flrom any thih 
person. 

(1) Agency is an apparent exception, for even the authority a 
ratification is nothing else than assent of the principal to 
be bound, and the contract which binds him is his own 
contract. 
PoUock (^) Articles of association and promoters' representations, etc., 

190. 191. ate apparent except ionb\ Such cases proceed partly on the 

ground of a distinct obligation having either been imposed 
on the company in its original constitution, or assumed by it 
after its formation ; paaly on a ground independent o^ 
contract and analogous to estoppel, namely, that when 
any person has on certain terms assisted or abstained 
from hindering the promoters of a company in obtain- 
ing the constitution and the powers sought by them, the 
company when constituted exercise its powers to the prejudice 
of that person and in violation of those terms {Poll, 190. 191) 

(3) With the creditor's consent a debtor may be allowed to 
substitute another person's liability for his own. This is 
Novation, 

(a) Creditor's consent must be distinct and unambiguous 
and not inferable from conduct (Oonqtiesfs cast 
1 Ch. Div. 334) 

(b) See below, Outlines of Ronum Dutch-LaWf summary 
oiPothier on Novation, (of. Addtson Vol ii, Ch.xxE 
Sec. 2.) 
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3. A third person cannot become entitled by the 
contract itself to demand the performance of 
any duty under the contract. 

(1) Contracts by agents form an apparent exception ; though the 
principal acquires rights he did not make in person, yet the 
agent is only the principal's instrument. 

(2) 1 he case of a surety being discharged by dealings between 
Pothier's the principal debtor and the sureties is an apparent exception 

' Oifi%g^i»M {contra Pothier, 89) the discharge being the result of a con- 

dition annexed by law to the surety's original contract 

(3) Trusts form a real exception, if a trust is regarded as a 
contract between the trustee and the author of the trust 

(a) By the creation of a trust duties are imposed on, and 

' undertaken by, the trustee which persons not parties 

to the transaction, or even not in existence at its 
date, may afterwards enforce, 

(b) But, although every trust may be said to include a 
contract, yet it includes so much more, and tht pur- 

j poses for which the machinery of trusts is employed 

are of so different a kind, that trusts are distinct in 
PoUock 195- a marked way not merely from every other species of 

' '^ffa contract but from all other contracts as a genus. 

Hence it is that in English Law trusts form a separate 
branch of law. 

I (4) In a marriage settlement the children of the contemplated 

marriage are said to be ** within the consideration of marri- 
[ age " and may enforce any covenant for their benefit con- 

I tained in the settlement 

4 The rule in 3, above, may be thus stated: The 
I agreement of contracting parties cannot confer 

' on a third person any right to enforce the 

contract. 

(1) A third person cannot sue on a contract made by others for 
his benefit, even if the contracting parties have agreed that 

I he may, and near relationship makes no difference as regards 

any common law right of action (Tweddle v. Atkinson 
I 1 B. & S. 393). Much less can a stranger to a contract who 

^ has suffered damage by the non-performance of it sue the de- 

faulting party as on the contract (Play ford v. United Kingdom 
Electric Telegraph Co. L. R. 4 Q. B. 706) 

(2) In equity, when two persons, for valuable consideration as 
between themselves, contract to do some act for a non-party 
third person's benefit '. 

(a) That person cannot (except probably re provisions 
for children in marriage settlements) enforce the con- 
tract against either contracting party, at all events 
if not nearly and legitimately related to ^ne of them 
{Golyear v. Mulgrave 2 Kee. 81) 

(b) But either contracting party may enforce it against 
the other although the person to be benefited had 
nothing to do with the consideration {Davenport v. 

I Bishopp 2 Y. & C. 481) 
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(:d) Appaoeat exceptions tx> TwedcUe v. AtHinsom 

(a) Gregory v. WiUiams (3 Mer. 682) ; A third persoi 
^uiianis ^*^^ whose benefit a contract is made may join as ca 

^er. plaintiff with one of the contracting parties agains 

the other for the enforcement of the arrangemenl 
agreed upon. 

(b) Page \. Cox (10 Ha. 163): A provision in partnershii 
articles that a partner's widow should be entitles 
to his share of the business might be. e&foccd 
by the widow. 

Regarding these cases Pollock {page 201) suggests that in 
each instance there was an underlying trust, and " that there 
is no real and allowed authority for holding that rights cao 
in general be acquired by third parties under a contract, 
unless by the creation of a trust." 

(4) Right to sue vested in third person for the sake d 
convenience. 

(a) e, g. Where partners create by stipulation penaltitt 
to be paid by any partner who breaks a parti- 
cular stipulation they may empower one partner 
alone to sue for the penalty {Radenhurst v. Baki 
3 Bing. 463. 470) the penalty being payable ofcourse 
to the members of the firm minus the offender. 

(b) But contracting parties cannot confer any right & 
action on the contract on a person who is not i 
party (cf. Gray v. Pearson I'. R. 5 C. P. 668) 

5. The subject of assignment ef contract is lien 
noticed under tlie following hf^ds (As in Ansoi 

233^254) 

(1) Assignment by act of the parties. 
*^S!*^ (a) Assignment of liabilities. 

(b) Assignment of rights. 

(a) At common Law. 
(/3) In Equity, 
(y) By Statute. 

(2) Assignment of rights and liabilities by operation of Law. 

(a) Assignment of obligations upon the transfer o( 
interests in land. 

(a) Covenants affecting leasehold int^icests. 
(fi) Covenants affecting freehold interests. 

(b) Assignment of obligation iipon marriage. 

(c) Assignment of obligation by death, 

(d) Assignment of obligation by bankruptcy. 

C. Assignment by act of the parties c liabilities. 

(1) Liability on a contract cannot be transferred so as to 
discharge the person or estate of the original contractor. 
ifidbson and Sharpe v. Drummond 2 B. & Ad. 303 ) unless the 
creditor agiiees to accept a substitHtod debtor. 
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(2) Ri^ts uoder a contract cinwot be tratisferi^ if they are 
coupled with liabilities or if they invoHre a relation of 
personal confidence such that the party whose agreement 
conferred those rights must have intended them to be 

' exefciged by him only in whom he actucAly £Onfided (Pollock 

I 454. Above case). 

Y! As^^ment <tf rights : at eemoMm Law* 

I ^lSJJ?**" (1) Benefit of a contract cannot be assigned (except by the Crown) 
at Common Law so as to enable the aswgnee to sue in 
his own name. He must sue in the name of the assignor 
or ^is representatives {Fowles v. Innes H M. & W. 10). 

/2), Benefit of contract is assignable, in x:aies of debt, by a 
substituted agreement validly entered into {Fairlie v. DerUon 
8B. <fcC.400), 

i(3j) Assignee can sue in his own name in the case of «i 
negotiable instrument {lAiwrsidge v, Broadbisnt 4H. ikN.603) 

8. isi^tKifliieiit of ris^hts : in Equity. 

ifusutecHMi (X) Title by assignment is not complete as against the debtor 
erf Debtor. (VfithoUt notice to him, and a debtor who performs his 

contract to the original creditor without notice of assignment 
iff thereby discharged {Stocks v. Ddbson 4 D. M. ft G. 16). ( WU- 
liams V. Sorrell^^^^* ^9) Protection of defbtor is the prin- 
ciple of the rule. 

\ (sl) Notice is not necessary to complete the assign- 

I Notice ee*s equitable right as against the original creditor 

himself or as against his representatives including as- 
signees in bankruptcy {Bum v. Oarvalho 4 M. A Cr. 6S0) 

(b) Equitable titles have priority according to priority of 
notice (Stocks v. Ddbson) ue. claimtfl of competing as- 
signees or incumbrancers rank as between themselves 
not according to order in date of assignments, but ac- 
cording to dates at which they havie respectively given 
notice to debtor (Dearie t. HM^ Loveridge v. Cooper 
3 Russ. 1, 38, 48) 

(c) Doctrine of notice applies tt) rights created by interest 
as well as to those created by contract, .but not to in- 
terest in land, 

(2) ** Assignee of an equity is bound by all the equities affecting 
I it,"i. e. he takes subject to all defences as might have prevailsd 

against the assignor. (Mangles v. Dixon 3* H L. C. 702) 

(a) The rule may be excluded by agreement of original 
contracting parties (Exparte Asiatic Banking Corpora* 
iion 2 Cb. 391). 

(b) It is questionable whetlier sttch a stipulation 
v^rould be applicable when the original contract is 
not merely subject to a cross claim but voidable 
(PoHocA; 214-215.) 

-9 ; JyisignmeBl of riglits: By statute. 

(1) Assignee of any debt or legal chose in action has all 
legal lights ^nd remedies (80 & 87 Vict. C. -66) 
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(2) Policies of life insurance an assignable (30 & Si Vict. C. 144) 

(3) Policies of marine insurance an assignable. No notice 
required (81 & 32 Vict. 86) 

(4) Shares in companies are assignable (8 & 9 Vict. C. 16 ; 25 & 26 
Vict. C. 89) 

(5) Mortgage debentures are assignable (28 & 29 Vict G. 78) 



(Bills of Exchange & Bills of Lading are noticed at the 
end of this chapter.) 



10. 



Transfer of 
Shares. 



Pollock on 



TtOk V. 
Moxhay. 



(3) 



11 



Assignment of rights and liabilities by operation 
of law. 

(1) Shares in ordinary partnerships and unincorporated com- 
panies may be made transferable at common Law. But this 
is no anomaly since "the transfer of a share in a part- 
nership at common law is strictly not the transfer of the 
outgoing partner's contract to the incoming partner but the 
formation of a new contract " {Pollock, 221) 

(2) Covenants affecting (See Pollock 223-226) leasehold run 
with the land and not with the reversiwi — if they concern 
the thing demised e, ^., covenants to repair but not if p-^ely 
personal. 

As regards freehold interests the common law view is (See 
Ke^el V. Baily 2 M. & K. 535) that incidents of a novel kind 
in the form of easements or of obligations cannot be devised 
and attached to property at the arbitrary discretion of pri- 
vate owners. Burden of restrictive covenants is not to run 
with the land. On Keppel v. Bailj/ Pollock observes, " Lord 
Brougham fell into the mistake of supposing that the cove- 
nant must be operative in Equity, if at all, by way of 
giving effect to an intention to impose permanent burdens un- 
known to the law. Equity does not trouble itself to assist 

intentions which have no legal merits The decision of 

Keppel V. Baily was erroneous on this point. " p. 230 

(4) But in equity some restrictive covenants are enforced, e.g, 
" Only such a covenant as can be complied with without ex- 
penditure of money will be enforced against assignee on the 
ground of notice" {Haywoodv, Bf'unsiuick Building Co, 
8 Q. B. D, 410) In Tulk V. Moxhay (2 Ph. 777) it is laid down 
that '-the question is not whether the covenant runs with 
the land, but whether a party shall be permitted to use his 
land in a manner inconsistent with the contract entered into by 
his vendor, and with notice of which he purchased** (See 
Pollock, 228-280). 

(5) Representatives of deceased acquire all contractual rights 
which affect personal estate, if not dependant on personal skill 
or service. {Anson, 263) 

Bills of Exchange (See Chalmers' Digesi) and Bills of 
Lading. 

(1) Assignability distinguished from Negotiability. 
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(a) Assignee of a contract may be met with any defence 
which would have been good against his assignor : 
not so in the case of negotiable instruments. 

(b) Assignee of a contract must prove his own title and 
that of the intermediate assignees, if any, and for 
this purpose must inquire into the title of his 
immediate assignor : but in the case of negotiable in- 
struments the holder is not prejudiced by defects in 
his assignor's title. 

(c; The essential features of negotiability are : 

(a) Absolute benefit of contract is attached to ownership of 
document, which according to ordinary rules would be only 
evidence of contract. 

(/3) Proof of ownership is facilitated by mode of transfer by 

endorsements. 
(y) Bona fide possessor of instrument is presumed to be true 

owner. 

(d^ In the case of negotiable instruments, further consi- 
deration is presumed, and the doctrine of consideration 
does not apply to them as to contracts (See Anson 
240-247.) 

(e) Notice of assignment is not required. 

(2) A bill of Lading is a receipt by the master of a ship for goods 
bailed to him for delivery to a party or his assigns ; of this 
receipt three copies are made, each signed by the master, one 
is kept by the consignor, one by the master, and one by the 
other party, the consignee, who thereby acquires a property in 
the goods which can only be defeated by the unpaid vendor's 
right of stoppage in transitu (Anson 247) 

(a) Consignor assigning bill of lading by indorsement to a 
holder for value, such holder has a better right than 
what consignee possessed. Holder's right overrides 
stoppage in transitu, 

(b) By Law Merchant holder's rights are proprietary only 
and by statute (18-19 Vict. C. Ill) are contractual also, 
but not {Gurney v. Behrend 3, E. & B, 634) inde- 
pendent of assignor's title, 

(c) Bills of lading transfer by assignment rights in rem : 
bills of exchange rights in personam (Anson 248) 



XVII L Evidence and Construction. 



Chief duty 
of interpre- 
tation. 



The Chief daty of .interpretation is to find out the 
legal effect of the promise i.e, the reasonable ex- 
pectation to which the promisor entitled the 
promisee. 

(1) Measure of the contents of the promise usually coincides 
both with the actual expectation of the promisor and with the 
actual expectation of the promisee. 

(2) But this being not a constant or a necessary coincidence the 
rule of judicial interpretation has always been, that " every 

L 
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assertion or promise or declaration of whatever kind is to be 
interpreted on the principle, that the right meaning of any 
expression is that which may be fairly presumed to be under- 
stood by it " (Whately on Paley apitd Pollock, 233) 

% ''Vor the purposes of evidence the most important 
distinction is not between express and tacit 
significations of intention but between writing 
and all other modes ot manifesting one's intent 

(Pollock, 334) 

(1) The Law prohibits generally, if not universally, the intro- 
duction of parol evidence to add to a written agreement, or to 
vary it {Martin v. Pyaroft 2 D.M. G. 786-796) 

(2) But extrinsic oral evidence is admissible in relation to written 
contracts and contracts under seal, as regards : — 

(a) Existence of document. Parol evidence, in simple 
contracts, is necessary to establish identity of party, 
and to supplement the writing where it only constitutes 
a part of the contract {Harris v. Rickett 4 H. & N. " 
or where the connexion of parts does not appear from 
documents {Long v. Millar 4 C.P. D, 466) 

(b) Fact of agreement. Though evidence to vary the 
terms of an agreement in writing is not admissible, yet 
evidence to show that there is not an agreement ai all u 
admissible e.g, fact of a condition interfering with 
operation of the contract {Pym v, Campbell 6 E. A 
B. 374) 

(c) Term^s of the contract 

(a) Evidence of supplementary terms previously omitted is 
admissible, not to vary but to complete tbe writtei 
contract {Jervis v. Berridge 8 Ch. 861) 

(/3) Evidence may be given of a verbal agreement collateral 
to a contract proved and consistent with tenor of written 
agreement {Erskine v. Adeane 8 Ch. 766) 

(y) Evidence may be given of explanation of terms, to clear 
mistakes of identity, {Wake v. Harrop, 6H.AN, 7«g) 
subject matter (Macdonald y^ Longbottom IE. A B. 977) 
and meaning and application of phrases (Burges v. 
WickhamiB.&B.m) 

(S) Usage of a trade or of a place may be proved, and by 
such evidene new terms, consistent with general tenor 
incorporated into the contract {Hutton v. Warren 6 M. 4 W. 
466. See cases cited in VoUock 240-241 and Anson 264-265) 

{e) In the application of equitable remedies, the grantmgor 
refusal of specific performance, the rectification of docu- 
ments or their concellation, extrinsic evidence is id- 
missible (Pollock 491-501 and Anson 266-267) 

It is a general rule of constractlon that effect k\ 
tobegiyen to the intention of the parties col- 
lected from their expression of it as a whole I 

(I) Words are to be understood in their plain and literal meaning, 
unless, from the whole tenor of the instrument, a definite 
meaning can be collected which gives a broader interpretatioo 
to specific words than their literal meaning would bear. 
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I (a) Court corrects mistakes obvious on ihe face of the 

document, 

(b) Verbal blunders may be so corrected. Mala gramt 
' matica non vitiat chariam, 

i PoUock, 

***• (2) ** Words are to be a taken, in case of doubt against the person 

using them/' This maxim though lightly treated in Tafiar 
V. Corporation of S. He/ens 6 Ch. 264. 270 is (says Pollock, 
p. 243) in substance classical and seems reasonable, and on the 
whole, stands approved on condition of being used to turn 
the scale when there is real doubt, not to force a less natural 
meaning on words which have a more natural one. 

(3) As regards time and penalties the following are the rules of law 
and equity (Pollock 484-491, Anson 269-271 

peniSKiefl. (a) The common law rule was, that " time is of the essence 

of the contract" but the rule of equity, "which is 
now the general rule of English jurisprudence, is to 
look at the whole scope of the transaction to see if 
the parties really meant the time named to be of the 
essence of the contract or only contemplated a reason- 
able time " (Pollock, 486) and the Judicature Act pro- 
vides that time stipulations ** shall receive in all 
courts the same construction and effect as they 
would have heretobefore received in equity.'* 

(a) The act applies mostly to purchase anS sale of lands. 

(/3) In mercantile contracts time stipulations are still '* of 
the essence of the contract {Renter v. Sola 4 C. P. D. 249X 

(b) Penal provisions inserted in instruments to secure 
the payment of money or the performance of contracts 
will not be literally enforced, if the substantial per- 
formance of that which was really contenxplated can 
be otherwise secured. Hence, equity . compels a 
mortgagee to reconvey on being repaid his principal, 
interest and costs. (Parkin v. 7%oroW 16 Beav. 69. 68) 

'a^^tod (c) Where the terms of a contract specify a sum payable 

4Kmt^ea. ^^^ non- performance, it is a question of construction 

whether this sum is to be treated as a pmcUty or as 
liquidated damages. (The amount recoverable in case 
of a penalty is not the sum named, but the damage 
actually incurred ; in liquidated damages it is the sum 
so named. Anson, 270,) 

(a) In the case of a bond there is no difficulty of construction. 

(/3) If a contract is for a matter of uncertain value, and a 
fixed sum is to be paid for breach of one or more of its 
provisions, this sum may be recovered as liquidated dam- 
ages. (Law V. Redditch Local Board i Q. B. 127) 

(y) If a contract is for a matter of certain value, and on 
breach of it a sum is to be paid in excess of that value, 
this is a penalty and not liquidated dan. ages {Astley v. 
WeJdan 2 B. & P. 246) 

{S) If a contract contains a number of terms some of which 
are of certain and some of uncertain value, and a fixed 
sum is to be paid for the breach of them, this is a penalty 
{Kfimble v. Farren 6 Bing. 147) 
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XIX. Discharge of Contract. 



[The excellent exposition of the subject in Anson 272-327 is largdy 
made use of in this chapter.] 

1. A contract Is discharged. 

Modes of 

^*«**^f»®« (1) By mutual agreement, which includes. 

(a) Waiver, 

(b) Substituted agreement. 

(c) Condition subsequent. 

(2) By performance, which includes. 

(a) Payment. 

(b) Tender. 

(3) By breach. 

(a) By renunciation of liabilities. 

(b) By impossibility through party's act. 

(c) By failure of performance. 

(4) By impossibility of performance. (See Pollock 380-419, an 
above Ch. xvi. of these Outlines) 

(5) By operation of Law, such as. 

(a) Merger. 

(b) Loss or alteration of instrument. 

(c) Bankruptcy. 

%. Discharge by mutual agreement. 

(1) A waiver or rescission of the contract is formed of mutual 
promises, and the consideration for the promise of each party «l 
the abandonment by the other of his nqhts under the corUrad. 

(a) Where contract is executory it may be waived before 
breach without a deed. 

(b) But an executed contract cannot be discharged by 
parol waiver. Foster v, Dawber 6 Exch. 851) 

(c) Holder of a bill of exchange can waive and discharp 
his rights by a written renunciation or by delivery ol 

bill to acceptor (See Chalmers' Digest pp. 212. 213) 

(2) An alteration of parties or of terms substitutes a new contract 
but the substituted contract, as implying a discharge, must nfl 
be a postponement of performance. (On Novation See PoUoi 
191 and Addison. [3rd Edition is here referred to] Ch« xxiii§3 
also Pothier below), 

(3) Parties may agree in the con:ract to dissolve it on the occur 
rence of a specified event. This is a condition 8ub8eg[ueMi e-f 
condition in a bond, Charterparty risks, etc., (See FoUoi 
416-419; and above Ch, xvi.) 
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3. Discharge of contract by performance. 

(1) Payment may be by performance (Anson, 283) 

(a) Of an original contract. 

(b) Of a substituted contract. 

(c) 0^ a contract in which payment is the consideration for 
the renunciation of a right of action. 

(2) Tender is attempted performance of a promise to do something 
or of a promise to pay something. Goods may be tendered 
(on a contract of sale) and money. 

(a) Tender does not discharge debt but may form a good 
defence to an action. Debtor must continue, when 
tender is not accepted, ready and willing to pay. 

(b) Tender must be. 

(a) Legal tender e,g, coinage of the mint or currency note 
as provided for by statute. 

(j3) Exact as to time, place and mode of pa3rment. 

(y) Offer of money produced and accessible to the creditor, 
not necessarily the exact si^m but such sum as the creditor 
can take without having to give change {Anson, 285) 

{8) Not clogged with conditions (Addison 1284-1291) 

(3) Appropriation of payments, See below under IllustraHve 
Geylon cases. 

4. Discharge of contract by breach ha^ the effect of 

conferring aright of action on the party Ii^ared 
and (anless the injured party chooses not to re- 
gard the breach as one, but to continue to carry 
out the contract) of discharging iqjured party 
from such performance as may still be due flrom 

him. {Anson 286) 

(1) Rights of party discharged are 

(a) To consider himself exonrated from any further 
performance due from him (Behn v. Burness) 

(b) To sue at once on contract for damages, (Cort v. 
Ambetgafe Railway Co. 17 Q. B. 127) 

(c) To treat claim to money payment for performance 
under contract as due upon a new contract (Planchi 
V. Golburn 8 Bing. 14) 

(2) Renunciaton of contract by one party, however long before 
time for performance, discharges other, if he so choose, and 
entitles him at once to sue for breach {Hochster v. Deiatour 
2 E. & B. 678) 

(a) But the renunciation must deal with the entire per- 
formance {Johnston v. Milling 16. Q. B. 460) 

(b) And where promisee rejects renunciation, the contract 
remains in force for the benefit, and at the risk, of 
both parties, and if anything occur to discharge it 
from other causes, promisor may take advantage of 
such discharge {Avery v. Bowden 5 B. & B. 714) 
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(3) If, before time for performance, promisor places himself in a 
situation in which he cannot fulfil the contract, promisee may 
sue as for breach without waiting for the stipulated time 
{Lovelock V. firanklyn 8 Q. B. 371 ; Synge v. Synge^^ B. 466) 

(4) Renunciation during performance exonerates injured party 
forthwith from further obligations and entitles him at once to 
sue {Cort v. Ambergate R, Co.) 

(a) Impossibility during performance has a similar eflfect 
(See Anson, 294) 

(b) When a special contract is in existence and open, 
plaintiff cannot sue on a quantum meruit for work 
done. (In Planch} v. Golburn ; see Anson, 288 and 
Pollock, 252 on quantum meruit) 

FaUnre of (5) Discharge of contract by failure of performance may be : 

(a) Discharge by failure of concurrent condition ue. a con- 



dition that the performance of both parties' promises 
shall be simultaneous or that each party shall be ready 
and willing to perform his promise at the same time 
{Pollock, 2i7 Anson, 295). 

(b) By virtual failure of consideration. 

(c) ' By breach of condition precedent i,e, not suspend- 

ing fulfilment but vital to effect discharge, {Pollock, 
249-251 and Anson 296 on condition precedent. See 
a lengthy and lucid treatment of conditions in this 
connection in Anson 303-308) 

(6) Divisible promises, order, discontinuous performance. 
,^J2Sm! (a) Contract fulfillable only as whole is said to be 

entire : contract of which the performance can be 
so separated, so that failure in one part a£fect8 
the parties' right as to that j)art only, is said to 
be divisible {Pollock, 248) 

(b) But as a general rule all agreements must be con- 
sidered entire, though it is not impossible for 
parties so to frame an agreement that there may 
be a specific performance of a part ( Wilkinson v. 
Clements 8 Cb. 96. Pollock 251-252) 

(c) It is not yet settled vfhether failure to deliver the 
first or any subsequent instalments is or is not 
presumed, in the absence of any special indication 
of the parties* intention, to go to the whole of 
the consideration and entitle the buyer to refuse 
acceptance of any further deliveries {Pollock 253) 

Conflictinr (d ) There are conflicting c2iSts{Pollock 253-258 and Ansoh 

Cases. 299-302) 

(a) Freeth v. Burr (L.R.C. P. 208.) FaiZwrc to pay for an 

instalment held to create right to repudiate contract. 
(/3) ffoare v. Rennie (5 H. & N. 19,) Failure to deliver a com- 
plete monthly instalment held to discharge, baver. 
(y) Honck v. Muller (7. Q. B, D. 92.) Failure to accept one 
of three monthly instalments held to discharge seller. 

The question whether failure of performance is a re- 
nunciation on defaulter's part, or whether the other party 
considers default as going to the root of the contract, 
must be answered by the circumstance of each case 
{Anson, 300.) 
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(e) " As a positive test the rule of FreeCh v. Burr is doubt- 
less correct; that is, a party who, by declaration 
of conduct, evinces an intention no longer to l)e 
bound by the contract, entitles the other to rescind, 
and this whether he has or has not, apart from this, 
committed a breach of the contract going to the whole 
consideration. But it seems doubtful whether the 
test will hold negatively." {Pollock, 255-256.) 

(f) The tenor of tne authorities seems to be that " noo- 
payment will not as a rule justify refusal to peffonn 
on the other side, unless there be something more 
in the circumstances by which it is shown to amotsnt 
to repudiation'* {Pollock, 256) 

(7) Right of action arising from breach of contract may be dis- 
charged : 

(a) By release, under seal. 

(b) By Accord and Satisfaction t. e, an agreement not 
necessarily under seal, the effect of which is to dis- 
charge the right of action possessed by one of the 
parties to the agreenoent. There must be coQsidera* 
tion for the promise of the party entitled to sue 
and also it must be executed in his favour {Anson 315. 
Pollock, 177. Addison 1209 it sqq) 

(c) By the judgment of a court of competent jurisdiction. 

(d) By lapse of time. (The subject of Prescription affect- 
ing remedy is dealt with at length in Pollock 622 62S) 

5« Impossibilities arising subsequently to formation 
of a contract excuses performance, if the pro- 
misor makes tlie performance of his promise 
conditional upon its continued possibility* {An- 
son 322. The subject is exhaustively dealt with in Pollock : 
See Ch. XVI of these Outlines) 

6. Rules of Law affect the operation of Contract* 

By merger, e.g. the contents of a simple contract are 
merged in a deed to the same effect, between the same pattie9« 

By alteration or loss of a written instrument, {Anson 327-328.) 

(a) The alteration must be material. 

(b) It must be made by a party to the contcact or 
by a stranger while the document is in possession 
of such party, ard for his benefit. 

(c) It must be made without the other party's conseoj^ 

(d) Loss affects rights of parties in so far as it may 
occasion difficulty of proof. 

(3) A bankrupt's order of discharge releases him from all 
debts provable under the bankruptcy. 
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ILLUSTRATIVE ENGLISH CASES. 

Note — The cases summarised here are some of those quoted in Pollock or 
in Anson or both. References to reports, being mostly given in the pre- 
ceding pages, are omitted here and, instead, the places where the cases 
merely occur or are discussed in Pollock or Anson or in both are indicated. 
The arrangement is according to subjectmatter. The names of the cases 
are in the margin. 



Townson V. 
Tickel. 



Williams V. 
Carwardine. 



Gibbons y. 
Proctor. 



Felthouse 
y. Bindley. 



Carbolic 

Smoke Ball 

Case. 

Denton v. 

O. N. BCo. 

Warlow y. 

Harrison. 



Household 
nre Ins. 
po.y.Grant. 



Adams y. 
LindselL 



Henthom y. 
Fraser. 



*Xenos v. 
Wickham. 



By^mey. 
Van Tien 
, Hoyen. 



Dickinson 
y. Dodds. 



Offer and Acceptance. 

(1) Assent to an offer is needed to make it a contract ; 
a man cannot be forced to accept a benefit. {Ansofiy 13.) 

(2) An advertisement is an offer accepted by performance of 
the conditions, and motive of compliance is immaterial. 
The principle of the case is questioned in Anson, 16-37. 
and Pollock, 20. " The decision seems to set up a contract 
without any animus contrahendi, and without any real con- 
sideration. Such a decision cannot now^be received " (P<rf/. 20) 

(3) This supports Williams v. Carwardine, but appears " to be 
wrongly decided " {Anson, \1 note). An Ameican case Fitch v. 
Snedaker {Anson, 16) lays down that a reward cannot be 
claimed by one who was in ignorance of the offer. 

(4) Mental acceptance ineffectual. (Anson, 21.) Acceptance will 
not relate back though retrospective in form. {Poll^ 73) 

(5) Performance of a condition is a sufficient acceptance without 
notification. {Anson, 22) 

(6) Instances of contract made by acceptance of a general oflEer, 
such acceptance being signified by performance of its terms, 
(See Outlines of English Law above Ch. i. 8.) The cases are 
discussed in Polhcklb-l^, 

(7) An offer made by post invites an answer by post ; a complete 
contract is made at the time when the letter of acceptance is 
posted, though there be delay in delivery. {Poll, 35-37) 

(8) Offer is open for acceptance during time prescribed by 
offeror, or reasonable time ; an acceptance in the mode indi- 
cated concludes offer (Anson, 24) 

(9) A written offer delivered by hand was accepted by post ; the 
contract was held concluded from the moment of such accep- 
tance (Poll 36-37 Anson 26) 

(10) A deed, to make which the obligee had consented, is binding 
on obligor before it comes into obligee's custody, even before 
he knows of it. (Anson, 32.) The ordinary rules of proposal 
and acceptance do not apply to deeds (Pollock 47-48.) 

(11) Revocation after acceptance is too late. An uncommuni* 
cated revocation is practically no revocation at all. (Pollock 
27-28. Anson, 32-33) 

(12) Tacit revocation disscussed in Pollock 28-30. Anson 34-36. 
Proposer's conduct was held a sufficient revocation. The case 
" is no authority now for the validity of an uncommunicatd 
revocation, but it riases the question, as yet unanswered by 
judicial decision, as to the source whence notice of revocation 
must come " (Anson, 36) 
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Currie V. 



(2) 



Tweddl© V. 
Atkinson. 


(3) 


Wade V. 
Simeon. 


(4) 


Pinners 

Ca.se. 

(Cnmber v. 

Wane.) 


(5) 


Fitch V. 

Mutton. 

Good V. 

Cheesman. 


(6) 



Consideration, Above, Outlines, Ch. viii. 

(1) Consideraiion defined, (Anson, 74. Poll, 164) 

English law affords no means n' r affords any remedy to 
compel the performance of an agreement made without 
sufficient consideration (Pollock, 166. Anson, 76-77) 

No stranger to the consideration can take advantage of a 
contract, though made for his benefit (Anson, 80. Pollock, 199) 

A promise not to do what a man legally cannot do is an un- 
real consideration. (Anson 85) 

The payment ( f a smaller sum in saiisfaction of a larger is 
no/ a good discharge of a debt ; what is done must be 
different. (Poll. 177. Anson, 86-87.) ** It is strange that this 
rule should sfll be spoken c;f as the rule in Gumhei' v. Wane'* 
(Anson, 86. rwie 1) 

III composition wtth creditors the consideration is not the 
promise to pay or the payment of a portion of the debt, but 
the substitution of a new agreement with diff*erent parties for 
a previous debt. (Pollock, 178. Anson 89-90.) 

(7) The question is discussed " that on principle the performance 
or promise to perform an outstanding contract with a third 
party is not of itself a consideration f^-r a promise." (Anson 
90-93. Pollock \lf>'\11). 

(8) Consideration moved by previous request is discussed in 
Pollock 167-168. Anson 95-105 (See above, Outlines Chap, 
viii.) 

(9) ** A mere moral obligation not conferred at the request of de- 
fendant " is not a good consideration, *• A question still not 
free from uncertainty is whether a past benefit is in any case a 
good consideration for a subsequent promise. On our modern 
principles it should not be, and it is admitted that it generally 
is not." (Pollock, 167. Anson. 105.) 

Capacity of Parties. 

(1) At Common Law party on attaining majority may ratify con- 
tracts of infancy, including contracts arising on accounts 
stated (Poll 58. Anson, 108.) 

(2) An infant who has paid money and taken benefit under the 
contract cannot recover the money so paid (Anson, 113.) 

(3) An infant may bind himself by contract for necessaries. (Poli, 
66 ; ^n^'o;/, 116-117. See above Outlines, Ch. ii. 3) 

(4) An infant is not liable for wrong where the claim is in sub- 
stance ex contractu-, but is liable for wrong apart from contract 
though touching the subject matter of a contract. (Poll, 72-73. 
Anson, 117-118.) 

(5) Contract of lunatic or drunken person is voidable, if at the 
time of contracting the other party knew of the insanity or 
inebriety and the promisor was not aware of what he was 
agreeing to. (.Poll 89-91 Anson 121.) 

(6) Pretended agent connot sue, as principal, on the contract. 
The contrarv decision in Fellowes v. Gwydyr " is not law " 
(Poll 101-103) 
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(7) Where a man professes to contract as agent without naming 
principal he may declare him elf as principal and sue as such 
{Pdl. 105107.) 

(8) Powers of statutory corporations are limited to purposes 
of incorporation (Anson, 119 Poll 117.) 

Mistake. 

(1) Deed ** where mind of the signer did not accompany 
signature" void (P(^//, 443 445 Anson, 130-131.) 

(2) A party has the right to insist on the contract being with 
a certain person and no one else in his place. {Pol. 450452. 
Anson, 133.) 

(3) Identity of subject-matter of contract must be maintained 
{Pollock, 457.) 

(4) Mistakes of buyer and seller discussed under the case io 
Pollock, 467-468 Anson 137-140, 

(5) Purchasing one's own property by mistake {Poll 473-474.| 

(6) The rule as to ignorantia juris, {Pollock, 474-475.) 

Misrepresentation. 



Behnv.Bur- 
ness. 



Bannerman 
V. White. 



Wilde V. 
Gibson. 



Redgrave v. 
Hurd. 



Derry v. 
Peek. 



(2) 
(3) 
(4) 

(1) 



At common law representation was of no effect unless it was 
fraudulent or a part of the contract {Anson, 146-150 
Poll^ 511.) 

Breach of a representation which amounts to a preliminary 
condition discharges the contract {Anson 150-152.) 

Re non-disclosure of defect of title not known to vendor 
{Poll, 527-528.) 

See above, Outlines, Ch, X. and Anson, 154-155. 



I*eek V. 
Gamey. 



A Statement made with an honest belief in its truth cannol 
render the maker liable for deceit by agent's misrepresentation, 
which is a ground for rescinding a contract, distinguished 
from fraudulent misrepresentation, which is a ground of an 
action for deceit {Anson 171-172.) In Derry v. Peek wert 
decided also that : — 

(a) There is no general duty to use any degree what 
ever of diligence in ascertaining facts, as distinct 
from bare belief, in makiwg positive statements in* 
tended for other people to act upon {Poll, 504.) 

(b) See above, Outlines Ch. xi 6, (3) 

(c) False representation beliieved to be true by the 
party making it will not give rise to the actton 
of deceit {Anson 145.) 

(2) Mere non-disclosure is not fraud, there must be active 
misstatement of fact {Anson, 166-174.) and representatiof 
must be made with intention of being acted upon. 
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Walter. 



(3) Where representation is untrue to maker's knowledge he 
is Hable for deceit. (Anson 174. 175. 348.) 

Duress and Undue Influence. 



Gumming: v. 
Ince. 



Smith V. 
Kay. 



AUcard v. 
Skinner. 



Moxon T. 
Payne. 



0*Borke v. 
Boling- 
broke. 



(1) In a case of menace threat must be of S( metHing unlaw- 
ful. (Poll 577. 578.) 

(2) Where there is no presumption of undue influence in 
matter of gifts, absence of fair dealing may be proved by 
party suing. (Pc/W. 595 Anson, 18K 182.) 

(3) Gift affirmed by suSseiuent conduct cannot be recalled 
on gr unds of uodue influence (PoU, 593. 594 Vinson 182. 183) 

(4) Such affirmation not valid until cessation of influence 
that induced the gift, (Anson, 183 PolL 618) 

(5) Impeached transaction with expectant heir upheld (PoU 
61 2*. See Evans v. Llewetiyn in Poll. 613.) 



Mayor of 

Warwick v. 

Norfolk B. 

Co. 

Hant V. 
Hant. 



VnlAwful Agreements. 

(1) Given at lengih in Pollock 262-264 
(2) 



Egerton v. 

[Sari Brown* 

low. 

Pots V. Bell. 



I Williams v. 
Bayley.Keir 
V. Leeman. 

MitcheU v. 
Reynolds. 
>taximNoiv 
denfelt Co. 
Y. Norden- 
felt. 

Atkinson V. 
I Denby. 



Waagh T. 
Morris. 



Kearly v. 
Thomiwon. 
Taylor v. 

Bowers. 
Barclay V. 

Pearson. 



On marriage separation deeds. See abo Wilson v. Wilson 
in Pollock, 290-294. 

(3) Limitations of life-interest by a will are void as being 
against public policy. (Pollock 300-303.) 

(4) Trading wiih enemy without license from Crown is ille- 
gal. (Poll 304,) 

(5) *• You shall not make a trade of felony" (See Pollock 
314.315) 

(6) The law discountenances agreements of unlimited or gen- 
eral restraint of trade. (P(?« 339. 340.) The case of the 
Nordenfclt gun trade is given in Anson 204-205 

(7) Though parties be in pari delicto, money is recoverable if 
paid under circjmstances of coercion (Pe?// 307 -4>wo« 217) 

(8) Intention of parties to an unlawful contract is as a rule 
immaterial unless the contract can be and is performed 
in a legal way- (Anson 211-212 Poll 360, 361) 

(9) Question of money or goods paid under a partly performed 
illegal contract be ng recoverable is discursed in Anson 
218. 219 



Parties and JLssisnment 



Lnmley ▼. 

Gye. 
Bowen v. 

HaU. 



Twaddle V. 
Atkinson. 

Oragory v. 

WiOiams. 

Pace V. 

Cox 



(1) A man who induces one of the parties to a contract to 
break it, intending thereby to injure the other, or to ob- 
tain a benefit for himself, does that other an actionable 
wrong, (Anson 226. 227) 

(2) Contract cannot confer rights on a third party (ilnson 228 
Poll ^95^. 200) 

(3) Apparent exceptions to Tweddle v. Atkinson (Pollock, 200 
203) 
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(4) Rule of equitable enforcement of restrictive covenants 
(Anson 251-252. See above, Outlines Ch. xvii) 

(5) Anson 235-236 



Evidence and Interpretation. 



Pym W. 
CampbelL 



Jervis v. 
Berrif'ge. 



Burgeps v. 
Wickbam. 



Kemble r. 
Farren. 



(1) Evidence to vary the terms of an agreement in writing 
is not admissible, but evidence to show that there is not 
an agreement at all is admissible. (Anson^ 260-261) 

(2) Evidence of supplementary terms is admissible to complete 
contracts. (See above, Outlines Ch. xviii. PoU 236-237. 
A7ison 251-252) 

(3) Admissibility of evidence re application of phrases. (Anson 
263 264) 

(4) Anson 271-272 



Foster r. 
Dawber. 



Discliarge of Contract. 

(1) 



Nugent v. 
Smith. 

HuUt. 
Heightman. 

Hochiter r. 
Delatoor. 

Glitbolm V. 

Hays. 
BettbiiT. 

Gye 

PaiadineT. 

Jane, 



Taylor V. 
daldweU. 



Kobinson ▼ 
DaTison. 



HaU V. 
Wright 



Laughter's 
case. 



(2) 
(») 
(4) 



Executed contract con not be discharged except under seal 
or by performance {Anson, 275) i 

Definition of *' Act of God." (Anson, 279 Fo/l 396) 
Rule about Quantum meruU (Anson^ 288) 



Renunciation before performance is a discharge (Anson 
290 291) 

(5) Vital conditon. 

Warranty. {Anson 304 305) 1 

(6) Illustrating impossibility of performance. (Poll. 393-395 
Anson 322-323) 

(7) When the performance of a contract depends on the con- 
tinued existence of a specific thing, its destruction, from no 
default of either part}^ operates as a discharge. (Anson, 324 
Pollock, 397—399. 405. 409. 417. 419.) 

(8) Incapacity for per:,onal service discharges contract which has 
for its object such personal service. {Pollock 406. Anson 325) 

(9) Illness unfitting for marriage is no excuse. The ca«e is 
discussed with reference to Geiptl v. Smith in Pollock 407-409. 

(10) Alternat've contracts. Pollock 413-414. 
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Select ^aytms IRelattng to Contracts. 



1. Modus et conveutio yincunt legem: The form of 

agreement and the convention of parties overrule the Law. 
The conditions annexed to a grant or devise, the covenants 
inserted in a conveyance or lease, and the agreements whether 
written or verbal, entered into between parties, have, when duly 
executed and perfected, but subject to certain restrictions, 
the force of law over those who are parties to such instruments 
or agreements. 

But. (1) Pactis privatorum juri publico non derogatur. Agree- 
ments against public policy, law, morals, etc. are not 
binding. 

(2) Nulla pactione effici potest ut dolus praestetur, e.g. 
a man cannot effectually contract that he shall be 
irres; onsible for fraud. 

(3) Privatis pactionibus non dubium est non laedi jus 
caeterorum. Rights of third parties ought not to be 
affected. 

(4) There are cases where the law overrides the will of 
the individual, fortior et potentior est disposUto legis 
quam hominis. 

9. Quilibet potest renunciare Juri pro se introdncto. 

A man may renounce benefits introduced in his favour. 

But. (1) A renunciation of a right cannot in general he made to 
the injury of a third party. 

(2) Renunciation is impossible in the face of express 
statutory directions of compliance. 

3. Qui sentit commoduui sentire debet et onus. 

He who derives the advantage ought to sustain the burdent 

(1) Applicable in the case of covenants running with the land 
whenever transit terra cum onere. 

(2) Where a party adopts a contract, which was entered into with- 
out his authority, he cannot ratify that wh ch is beneficial to 
himself and reject the remainder. He must ^take the benefit 
cum onere, 

(3) Assignee of a chose in action takes it subject to all the equities. 

(4) Burden of partnership debts is on the partnership estate but 
the converse of the maxim holds good with regard to the part- 
nership creditor, 

A. In aequall jure melior est conditio possidentis. 

Where the right is equal the claim of the party in actual 
possession shall prevail. For purposes of contract the maxim 
occurs in the form, In pari delicto potior est conditio defers 
dentis. A party to an illegal contract cannot ask to have his 
illegal objects carried out, nor can he set up a case in which 
he must necessarily disclose an illegal purpose as the ground- 
work of his claim. **If the plaintiff and defendant were to 
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change sides, or the defendant ivas to bi^g hia Aolieu ^inst 
the plaintiff, the latter wouW then have ihe «rfvant»ge of ii 
for, where both a-e equally in fault, potior est "landiHo defen- 
dentisr (See Follock, 361-367. Anson, 216-219.) 

5. Ex dolo malo non oritur actio : A rrght of action can 
not arise out of fraud. This is a principle of public policy 
and " no court will lend its aid to a man who founds his 
cause c'f action upon an imni ral or illegal act" (I^rd Mans- 
field in Rolman v. Johnson, Cowp. 343) Similar lo this is thtf 
maxmi, ex malefido non oritur contractus. The prin'*iple of the 
4th and 5th maxims is in equity, ** He who comes into 
equity must come with clean hands " and all three are con- 
tained in the more general urincple, that a man shili not be 
permitted to take advantage of his own wrong, 

6. Ex undo pacto non oritur actio. No cause of action 

arises from a bare promise. This emphasises consideration, 

7. Caveat emptor: Let a purchaser beware. Fully the 

maxim is, Caveat emptor quiignorare non debuit quod jus aHe- 
num emit. This refers to the responsibilities of the vendee 
and, impliedly, to the duties of the vendor. (See above. Out- 
lines of English Imw p. 58. Pollock 518-528 on warranty and 
representation,) In this connection must be mentioned the 
maxim, simplex commendatio non obligate 

8. Quidquid soivitur, solvitnr secundum modnm 

golventis; quidquid reeipitur^ reeipltur secnn* 
dum modum recipientis : Money paid is to be ap- 
pliel according to the intention of the party paying it, and 
money received according to that of the recipient. Appro- 
pi iaiion of payments is refeired to here. ** According to 
tbe Law of England, the debtor may, in the first instance, 
appropriate the payment, 5^iz«/Mr i« modum solventis ; if not, 
the creditor m y make the appropriation, redpttur in modum 
recipientis; but if neither make any appropiiation, the law 
appropriates the payment to the earlier debt.'' {Mills v. 
J^owkes 5Bing, 461) 

(1) Where a creditor receives, without objecti' n, what is offered 
by his debtor, solvitur in modum solventis. 

(2) When the recipient receives money with an intention d fferent 
from that of the payer, payer roust be given an opportunity 
to retract. 

9. ^tti faeit per alinm fiieit per se (l|ui per aUam 

taeit, per seipsum faeere vldetar): He who has 

anything done through another does it himself. This is i 
maxim of agency and deals with the question, ** How far 
is a principal responsible for his agent's acts, a master for his 
servant's? {Outlines of English Law Ch. v. ; Anscm 331-354; 
Pollock 92-106) Also the agency of wife for husband comes 
under this maxim. To illustrate the application of the maxim 
the instances may be taken of : — 

(1) Principal and agent. 

(2) Master and servant. 

(3) Husband andirife. 
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(4) Own«r of a ship and the master. 

(5) Co-partnership 

(6) Sheriflfand bailiff. 

10. Delegatus non potest delegare: a deputy cannot 

depute his powers. This maxim limits the operation of 
No. 9. e, g. one agent cannot lawfully nominate or appoint 
another to perform the subject-nwitter (si his agency. The 
sense of this maxim is also otherwise expressed as, Vka- 
titis non hahd vicarium^ and Delegata fiestas non potest de- 
legari, 

lU Respondeat 8aperior: Let the principal be held res- 
ponsible. This is a maxim of agency and almost iden- 
tical with No. 9, but its application is usually confined to 
obligations ex delicto. It deals w th the question, " How 
far is a principal liable for his agent's tort, or a master for 
his seivant's?" {Pollock on ToHs 67-95) 

1S« Omnis ratlhabitio retrotrahitur et mandato prio- 
ri aequiparatur : a subsequent ratification has a re- 
trospective effect and is equivalent to a prior command. 
For instances of ratification 

(1) Of infant's contract See Pollock, 59-62. 

(2) Of agent'c acts. See Pollock, 94. 

In the case of torts * the party ratifying a trespass, is 
a trespasser by estoppel " but, says Coke a^ud Broom 
" he that rcceiveth a tresspasser and agreeth to a trespass 
after it is done, is no trespasser, un/ess the trespass was done 
to his use or for his benefit, and then his agreement subse- 
quent am< unteth to a commandment, for in that case, 
omnis, etc.." 

13. Nihil tarn eanveniens est natnrali aequitati 

Suam uoumquodque dissolvi eo ligamine quo 
gatum est: it is just that every contract should be dis- 
solved by the same means wh'ch rendered it binding. At 
Common Law a discharge mu t be : 

(1) Of record by a record. 

(2) Of a deed by a d ed, 

(3) Of a parol jromise by a parul promise. 

(4) Of an Act of Parliament by an Act of Parliament. 
See above, Outlines Ch. xix, and Anson, 273-281 

14. Vigilantibus^ non dormientibus^ Jura snb- 

veniunt : 

The Law ass-sts those who are vigilant and not those 
who sleep < ver their rights. 

'J his is appicable m the case of parties applying to have 
contracts rescinded ** within a reasonable time on grounds 
of mistake, etc." Debts shou d be recovered within a 
set time. See Pollock 622-628 on debts barred by statute. 

15. Actio personalis moritur cum persona : A personal 

right of action dies with the person This applies to actions 
by executors or administrators. See Walker an Administfa- 
turn. As regards the application of this maxim to Torts, See 
Pollock on larts 55-60, 
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16. Non videntur, qui errant, consentire. 

Nulla Toluntas errantis est: Error is deemed u 

vitiate consent. The error referred to here roust be sucii 
as prevents the contrac ing parties from agrjeing upon the 
same thing in the same sense. See Hunter's Exposttum 
of Roman Law 581, and Pollock 429. 

17. Expresslo unius est excluslo alterlus. 

Expressum facit eessare tacltum : The expresi 

mention of one thing implies the exclusion of anotherJ 
This is chiefly a maxim of interpretation. It operate! 
ordinarily to exclude evidence, offered with the view d 
annexing incidents to writt n contracts, in matters with 
respect to which they are silent The effect of a written 
contract cannot, as ^ rule, be altered or varied by parol 
proof (See above Outlines Ch. xviii) for vox emissa volai 
and litera scripta manet. Under this rule an implied covena t 
is to be controlled within the limits of an express covenant 
(See Pollock 484 note, c, also Story's Equity^ Sec. 102 
(of the 10th edition.) 

18. Res Inter alios acta alils neque noeere neqae 

prodesse potest : Stringers to a contract cannot be 
affected by it. cf, Alteri Stipulari nemo 'potest. See Sandars' 
Justinian, 345. 
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Outlines of Roman-Dutch Law. 



-O-^'O- 



Ref ercnces to VanDerLinden, Grotius, Voet, VanDerKeessel and Pothier. 



I. On Obligations in General. 



1. General nature of obligations. 

^^^SS (1) Liability in this place means such a one as entitles us to 
^Sre*" compel the other party by legal proceedings to fulfil his obli- 

Law. gations, as distinguished from the imperfect liabilities of Ethics 

e,g, duties of love, gratitude, etc. 

(2) Obligation, in position Law, is an act of one man whereon a 
Jus m Personam is founded in favour of another (3 Grot i. 24) 
Obligation in natural Law creates no right " in point of law '* 
though it does •' in point of consicence ' (Pothier i. 1) 

(3) It is of the essence of obligations that there should be 

(a) A lawful source (cause, causa) fi'om which they spring, 

(b) Persons capable of binding themselves. 

^^^^ (c) Something which is the object of the obligations, 

^ *' (4) Causes of obligations are (See 44 Voet. vii. 4) 

(a) Contracts, the most general source. 

(b) Engagementsin the nature of contracts (guasi'-contrads.) 
(e) Injuries (Delicts.) 

(d) Acts in the nature of injuries guashdelids. 
% Contracts are InTalid. 

iHien /I) When the parties are und^r a mistake. 

(a) As to subject of the agreement. 

(b) As to actual (not accidental) quality of the thing. 

(c) As to person. 

(2) When consent is extorted by undue influence or fear. By fear 
is meant a serious apprehension, as of death, dishonour, great 
suffering, illegal imprisonment of self or family (3 Grot 
xlvu 6) 

(a) Consent obtained by compulsion is nevertheless consent. 

(Grot. Supra) 

(b) Ut tamen pro ratione aetatisy ac sexus, condiiionisve 
personaru7n aestimandum sit, qui satis gravis meius did 
debeai] unde et hujus rei guts nempe rnetus sufficiens sit, 
disquisitio ac arhitrium Judicis est, (4 Voet ii. 11) 

(3) When a person has been induced to enter into a contract 
by the fraud of another. 
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(a) Manifest violation of bona fides is actual fraud sufiSciei 
to rescind contract. \ 

(b) Remedy for fraud is riot applicable when the obligatiJ 
is contracted through fraud on both sides, for th( 
the transaction is void from the beginning. (3 Gn 
xlviii 7) 

(4) Whenever party has been prejudiced to an enormous extei 
(exceeding half fair value ) in respect of price agreed upon 
the contract. 

(a) The half, that is, the value at the time of the contra 
(3 Grot. Lii. 3.) 

(b) Grotius says (Lii. 4) that relief on the ground 
^JJJ^'^jJ enormous wrong {enormis Uesio) cannot be avail^ 
OrotiiLi.) of by minors, but VanDerKeessel has that a minor- 
well as a major may be relieved on this ground at ai 
time within thirty years (Thesis 959.) 

(5) Contracts are void when made without any causa or on a fal 
causa or on a causa contrary to justice, bona fides or h 
mores. 

(6) All contracts are void which are entired into by bankrup 
in fraudem creditorum (3 Grot. i. 27. ) 

3. Capaelty of parties. 

(1) Minors, lunatics, etc., cannot contract except by guardiaj 
or curators. 

l^jjjjQ^^ (a) Obligations of minors void, except in case of m 

feasance or in so far as they may be profit 
thereby \? Grot. i. 26.) 

(b) Voet (Lih. xiv. Tit 6. 4) holds that children aft 
puberty may be made civilly liable on their o! 
contracts, and be sued afrer they have attained majori 
or aftir the death of the parent. VanDerKeesi 
(Thesis 474) asserts to the contrary. 

Drunkards. (2) Drunkards are inca]:able of contracting. Contracts maj 
in a state of intoxication are considered of no validity if oj 
or either of the dealing parties, wi hin twenty-four hoi 
after its completion, should annual the same (3 Grofc. xiv. 

(3) A wife is not competent to bind herself to others 1 
Wife. any contract. Nee contfahendo uxor sine mariti sm auctorit<\ 

in Hollandia et Frisia semet ipsam aut virum obligare poi^ 
(23 Voet. ii. 42.) 

(4) Prodigals under curacy cannot contract. Sine curaii 
Prodigals. neque bona alienare prodigi possunt^ neque se obligare ; a^ 

ut ne fidejussor quidem pio talihus interveniens devind^ 
effidatur^ non magis quam si pro furioso intercessis\ 
(27 Voet. X. 7.) 

(5) Only that which one of the contracting parties stipulat 
Jot hifnself, and only that which the other party promis^ 
for himself can constitute the subject of a contract (Vanl^ 
Linden. 191.) 
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(a) Voet lays down that a person can stipulate and 
promise for another as well as for himself. Etsi 
vero negari nequit, quin stipulandi verhum commune sit 
tarn ei, qui rogat^ quam ei, qui promitttt (45 Voct. i. 3) 

(b) Grotius (3 Grot. iii. 68) contra : —A simple stipulation 
or acceptance for a third peis.m is of no validity 
unless 

(a) The same be for sacred purposes, or 

(j3) The same be for the poor, or 

(y) The acceptor were interested therein, or 

{5) A penalty be fixed in case of promisor's non-performance. 

A third person could, in point of equity, be 
able to accept a promise and thereby acquire a 
right, unless the party promising had, before ac- 
ceptance, revoked the same. 

(c) VanDerKeessel {Thesis 510) upholds the view of 
Grotius against Voet : — On a promise made to 
a third party which such third party has accepted 
without authority, the parly really interested would 
acquire the right, if he aferwards accepts the promise; 
or if such third party, who has assented without 
authority, be a public functionary. 

(d) This principle, stated above, must not prevent. 

(a) One's arranging for payment to a third party instead of 

to himself. 

(fi) Stipulating for one's heirs or other legal successors 
e. g. a vendee. 

(y) Contracting by an agent, etc. 

Subject of obligations. 

(1) Subject of obligation may be a thing {Res,) The Jus in 
personam extending to the acquiring of a res contains 
no dominium or possession but a right to claim from a 
person the dominium or free possession. This claim is obligatio 
addandum (3 Grot. i. 13) / 

(a) Every res not eodra commercium may form subject 
of obligation ; defined and undefined things. 

(b) Things whose quantity is actually defined or has 
to be defined &.^. if ji person promises indemnity 
from damage. 

(c) Things present or future. 

(2) An act (factium) may be subject of obligation ; obligatio 
ad faciendum (3 Grot. i. 13) 

(a) Possible act. 

(b) A definite act. 

(c) Act not coidra, boms mores, 

(d) Interest of person for whose benefit obligation is 
enfered into must be capable of being valued at 
a fixed sum. 
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DlTisIons of obligations. Tarious :— 

(1) Natural obligations {pudoris et aequtatis causa, Pothier. 11 
binding in the forum of the conscience ; where, ho wave 
a debtor has voluntarily made payment it is valid an 
not subject to^be repaid. Civil obligations, vincula jur 
(Pothier. 173) giving rise to an action at Law. 

(2) Pure or Simple and conditional. Pure obligations are, in 
strict sense, those contracted without any modification 

(3) Quacdam in dando, quaedam in fadendo (Pothier. 17(1 

(a) Party obliged to give may be legally constraint 
to give it. 

(b) Party obliged to do cannot be precisely constraine 
to do so» but to pay damages in default, t 
regards specific performance VanDerKeessel sa] 
(Thesis 612) that it properly follows, from a correi 
interpretation of the Civil Law, that a person wb 
has promised to do an act, may be condemne 
and compelled to perform the same. (NeosUl 
fifwpr. Cur. Deds 50, apud. V. D. Keessel p. 162.) 

(4) Liquidated, (phligaito rei ceitae), consisting in a certal 
thing ; Unliquidated^ (uhi non apparet^ quid, quale, qyuintumqx 
est in stipulatione) (Poth. 179.) 

(a) When an obligation contains an undertaking n( 
yet liquidated, no execution can isssue upon 
until it has become liquidated either by mutu^ 
consent or by judgment of court (V. D. Linden 202 

(b) Credit of a liquidated sum may be opposed i 
conpensation to another liquidated debt : a credj 
not yet liquidated cannot be opposed in compeo 
sation (Poth. 179.) 

(5) Definite or Indefinite obligation of an indeterminate thing 
of a certain kind, is obligatio generis ; the other is specifii 
(Pothier, 180), Pothier further has : 

(a) When a thing of a certain kind is due indetei 
minately, creditor has no right to demand, deter 
minately, any particular thing of that kind; h( 
may demand one of such things, generally am 
indeterminately* 

(b) Loss of any individual thing of that kind, sub- 
sequent to the obligation, does not fall upon the 
creditor, for the things which are lost are nol 
such as were specifically due; the obligation sub- 
sists while there is any one thing remaining; 
by which it can be discharged. (Pothier 284.) 

(6) Closely allied to the former class is the class of singh 
AitenwtiTe. (^ aitern^Uive obligations. Several things are promised in 

such a manner that the performance of the one is a satis- 
faction of the whole. (Pothier. 245.) 

(7) Obligations in solido. When a person contracts about one 
and the same thing in favour of different persf.n . >rwhen 
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different persons bind themselves in favour of one person 
Fn soida. eoch iS Creditor or debtor for his share. An obligaticm may 

also be contracted for the benefit of me for all^ or so 
as to charge one for all in such a manner that payment 
made to or by one of them discharges all. (Pothier. 258. 
V.D. Linden 203-204.) 

(a) This obligation does not arise unless stipulated 
expressly, except. 

(a) When partners of a mercantile firm contract in the 
name of the firm. This is a dispnted point, Grotius 
holding that partners are not liable each in solidum, 
(V. D. Kessel, 703) 

{p) When different guardians are burdened with one and 
the same guardianship. Si omnes tutores tutelam gesserint 

pro indiviso singuli in solidum arbitrio pupUli 

conveniri sumrno jure posmut, (27 Voet. viii. 6) 

(y) When several persons have jointly worked together to 
commit a crime and are sued for damages. [When 
many are concerned, all liable unless offender is found. 
8 Grot. 'Xxxiv, 6] 

(b) Debtors tn solidum liable for whole debt, only as 
regards creditors, but debt is divided among them- 
selves — They have beneficium divisionis against credi- 
tor. (For beneficium divisionis See 46 Voet. i. 21-26.) 

(c) Debtor in solidum paying whole debt has right of 
having creditor's actions against co-debtors ceded 
to him for the difference between that portion 
due by him and whole debt. 

(a) Creditor cannot refuse cession. 

ifi) If he cannot give cession he cannot demand payment 
in solidum. 

(d) In case of debtor in solidum paying without 
asking for cession of action he cannot afterwards 
demand it, as entire right of action of creditor 
ceases by payment. But each co-debtor must pay 
such debtor the due share (See Pothier, 258-282.) 

(8) Divisible and Indivisible (See Pothier, 287-336.) 

(a) Obligation divisible when the thing which is the 

object and matter of it is susceptible of division 

and parts by which it may be paid ; obligation 

indivisible and cannot be divided when the thing 

^^ is not susceptible of division and parts and can 

indivfadWe Only be paid altogether. 

287-838 j^j Division civil is not in solutions continuitatis, 

(p) Civil division may be into real parts, as divisions of 
an acre of land ; or undivided parts in jv/re et inteUectu 
e. g. two heirs having an undivided moiety in an 
acre of land. 

(b) Thing or act itself which constitutes object of 
the obligation ought to be considered and not 
the utility to the creditor nor the detriment to 
the debtor e, g. if two proprietors of a house sub- 
ject it to a servitude in a third man's favour 
the obligation is indivisible because the servitude, 
object of obligation, is indivisible. 
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(c) Three kinds of indivisibility : 

Kinds of In- . . *, , 

divisibility. (a) Absolute, individuum contractu, when a thing is 

naturally incapable of being stipulated in parts e.g. 

right of servitude, right of passage. 

(^) Individuum ohligatione e,g, though the construction of 
a house be not indivisible contractu, yet it is generally 
indivisible ohligatione for the comtructum of the house, 
the object of the obligation, is an indivisible act 
et quod nuUam recipit partium praestationem, 

(y) Individuum goZu^ione, indivisible if payment, when the 
thing due though susceptible of parts and may be 
due in parts, cannot be paid in parts. 

(d) Each heir of debtor is only liable in respect of the 
part of the debt for which he is heir. Except 

(a) As regards hypothecatory debts,— where heirs may be 
pursued hypothecatorily for whole debt as possessors of 
goods hypothecated. 

(/3) As regards debts of a specific thing, — when there are 
heirs of different kinds, the heirs of that portion of 
the property .of which the specific thing constitutes a 
part, are alone liable for the debts of that specific 
thing. 

(7) As regards simple restitution of a thing,— though 
creditor is proprietor, and debtor has only mere de- 
tention, yet particular heir of debtor, who is in 
possession, is liable for the restitution of the whole. 

(^) As regards thing lost through fault of heirs— anyone 
of the heirs by whose act or fault the thing has perished 
is liable for the whole of the debt. 

(e) As regards obligation by will or judgment — one of 
the heirs may be bound for the whole debt, by will or 
other arrangement, without the others ceasing to be 
bound for their respective parts. 

(e) Cases in which partial payment of a debt is not valid 

Partial though the debt is divisiole :— 

Payment. ° 

(a) When there are alternative debts or indeterminate 
debts e.g. (i) where debtor of a house or of ten 
thousand pounds leaves two heiis one of them will not 
be admitted to pay the half of one of these things 
until the other likewise pays remaining half of the 
same thing, (ii) where deceased owned an acre of land 
indiscriminately, one of his heirs is not entitled to 
offer creditor moiety of a certain acre, until the other 
gives also in payment the other moiety of the same acre. 

(j3) When it is so agreed in contracting the obligation or 
afterwards. (See Pothier, 813) 

(7) When, without any agreement, it appears from the 
nature of the engagement, or of the object of it, or 
from the end proposed in the contract that the intention 
of parties really was that debt should not be acquitted 
in parts. 

(f) Examples of disputed points. 

Pothier. (a) Fundum tradi, obligation to deliver a piece of land, is 

a divisible obligation; but it is indivitible if circnm- 
stances render the obligation of it indivisible e.g, when 
A agrees to give me a piece of ground to build a house 
on it, he can give it to me only entire, otherwise I cannot 
build the house. (See Pothier 295 and authorities cited 
there.) 
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()3) A day's work. Obligation indivisible. The indivisibility 
is obligation not contractu* Though service of a days 
work is not in itself indivisible yet the obligation is 
contracted as it were so (Pothior. 296) 

(y) Obligation resulting from a legacy to build an hospital 
or for some other purpose is divisible, the adding in the 
will **to build a hospital" is merely ratio legandi which 
non colMcret legato. If hospital were specified as to be 
in a certain place and at a certain cost, the obligation 
is indivisible. 

(g) Indivisibility and Solidity; 

(a) Indivisibility is a real quality of the obligation, which 
passes with this quality to the heirs, and makes each of 
the debtor's heirs a debtor for the whole : Solidity is 
a personal quality arising from act of persons of whom 
each is obliged for whole. The obligation in soUdo 
may be divided amongst the heirs of each of the 
debtors in solido and amongst heirs of creditor. 

(j3) Co-debtors in solido contracting entire obligation are 
debtors of whole thing and so totaUter; not totaliter 
where obligation indivisible. fPotMer 822-326). 

(y) Heir in part of an indivisible debt though creditor of 
whole thing, is not so totaliter; he cannot make an 
entire release of debt which creditor in soUdo might. 
(Pothier 327) 

(h) Debt indivisible, — each heir of creditor being creditor 
of whole thing may demand whole thing from debtor ; 
but in case of non-execution converting obligation 
into one of damages, heir can claim no greater share 
then what is of damages proportional to part he 
is heir for (Pothier326) 

(i) Debt indivisible, — creditor may demand whole thing 
from each heir of debtor, but such heir can claim to have 
co-heirs joined in the cause, and ought not to be 
condemned alone except in default of so claiming. 
(Polhier, 330) 

(10) Principal and accessory or collateial e. g. guarantees. Primary 
andsecondarye.gr Penal obligations (Pothier 337-366. 45 Voet. 
i. 12-13) 

(a) Stipulation of a penalty in order to assure the execu- 
tion of a piimary engagement is a penal obligation. 

(b) Nature of penal obligations. 

(a) If primary obligation is void, penal is void ; but penal 
obligation added to an agreement by which any one has 
promised for act of third person is vaUd, 

{^) Nullity of penal obligation does not induce that of the 
primary, 

(y) Creditor may, instead of enforcing penalty, proceed upon 
the principal obligation. 

(^) Both penalty and principal obligation cannot be demand* 
ed. Where penalty is insufficient, creditor may ask for 
more damages. 

(c) Penalty may, when excessive, be reduced and moder« 
ated by the judge : same with penalty stipulated in lieu 
of damages. Regard must be had to the legal date of 
interest (VanDerKeessel, Thesis 481) 

(c) Penal obligation attaches : 

(a) As soon as person obliged under penalty violates his 
terms. Whether the fact upon which the penal obligation 
depends should have taken effect depends on intention 
of parties. 
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(/3) When the obligation is not done within a fixed time. Bat 

(y) No penalty attaches when failure of obligation is through 
creditor's fault. 

(d) Where debtor discharges part of his obligation the 
penalty is only due in proportion to the part for 
which the principal obligation has not been executed 
(Pothier. 354) 

(e) In indivisible obligations contravention of primary 
obligation by one of the heirs of debtor entities 
creditor to whole penalty against such heir and 
co-heirs. 

(f) When contravention is made by several heirs, each 
of them is liable for penally in soiido, 

(g) Heir who contravenes divisible obligation only incurs 
penalty as to part for which he is heir. 

(h) Voet ad. loc. (45 Voet. i. 12-13) 

6. Guarantees. (Pothier 365-445. V. D. Linden 206 212 

3 Grot. iii. 12-32- and 46 Voet ; De Fidejussoribus et mandatori- 
bus and ii- i"> 

(1) Guarantee is a contract by which a person binds himself for 
a debtor, for creditor's benefit, to pay creditor whole or part of 
what debtor owes him. 

(a) The person who binds himself thus is a surety Qui 
aleinam obligatione medicmte stijmlaiione in $e recipit reo 
principali rnanente ohliqato (46 Voet. i. 1) 

When surety engages with consent of debtor, an 
engagement is said to be formed between surety and 
debtor. The surety is then Mandator uoi fidejussor 

(2) Six corollaries from Pothier, 366-385 

(a) There should be a valid obligation of a principal 
debtor. 

Surety does not discharge obligation of principal 
debtor, but contracts a collateral obligation, and 
differs thus from expromissor who takes on him the 
debt. Differt autem fidejussor a mandatore necnon ex^ 
promissore utpote qui non tnodo pro alio sed et pro 
se expromittere potest, et si pro alio alienam ohligatumem 
mediante stipulatione in se recepit seu re/irt, reo prtnd- 
paliliberato, etc. (40 Voet. i. 1. See also 46 Voet 
1. 40) 

(c) Surety can only bind himself to part or whole of the 
same thing as principal debtor, e,g, surety cannot bind 
himself for 100 measures of corn when debtor owed 
100 pounds, but surety may engage in a sum of money 
in lieu of another thing. (See. 46 Voet. i. 3) 

(d) Surety cannot bind himself to moie than the principal 
not only in respect of quantity, but also die, loco, 
conditione, modo, 

(a) Surety obliged in a larger sum is bound without 
distinction for the principal, and even for such larger 
sum, if reiis principalis has subsequently become in* 
debted therein (V. D» K. 499). 
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(/!} With respect to the quality of the lien surety may be 
strictly obliged (Pothier, 476.; 

(y) There are two cases (says Voe^ Lib. 46, Tit. i 4.) in 
which surety could be obliged in a larger sum than 
the principal ; in the case of a <lebtor owing t€n, the 
surety, being asked for the ten, may promise twenty ; 
or in the case of a debtor owing teuy the surety may 
be asked for twenty as if they were due (rogetur de 
viginti tanquam debitis) and he may rightly think 
viginti sua fide esse, 

(e) Extinction of principal obligation necessarily induces 
that of the surety, except (Pothier, 382.) in the case 



*Si«weS" where the thing due has perished by the act or 

default of the surety. The surety is discharged : 

(a) By actual payment, compensation, release. 

(j3) By the novation of toe debt. 

(y) When principal becomes sole heir purely and simply 
of creditor, or via-versa, or when the same person 
becomes successively heir of one and the other, 

(d) When creditor succeeds to his debtor by the title of 
universal donatory or universal legatee, he is bound for 
debt so far as the value of goods to which he succeeds ; 
the confusion (Merger) takes place to the extent of this 
concurrence, to the extent of which too the surety is 
discharged. 

Grounds of defence which surety may have against creditor as 
principal debtor may have : 

^Jtetence**^ (a) Exception of fraud or violence. 

^*^^ (/3) Exception of a judgment or of the decisory oath. 

(y) When the principal debtor, by a transaction with the 
creditor upon the legitimacy of the debt, has agreed to 
pay it, but with an allowance of three years, this 
exception founded upon a doubt of the legitidiacy of 
the debt may be urged by surety. 

{d) Restitution obtained by principal debtor against his 
obligation by letters of rescission induces the guarantee 
when restitution is based on some real defects of obli- 
gation, but not On reasons personal to principal debtor, 
as his minority. 

But exceptions in personam cannot be availed of by the surety : 

(a) Exceptions based on insolvency of principal debtor and 
on the personal privilege of his property being exempt 
from seizure so far as it is necessary to his subsistence, 

(jS) Exception resulting from cessio bonorum ; when principal 
debtor has made a cession of I is goods and they are 
not sufficient to discharge him from his debt be is 
not liberated from the remainder, nor is his surety. 

(y) Exception arising from contract; by which a discbarge 
is granted to debtor of part cf his debt and certain 
terms are agreed upon for payment of remainder cannot 
be availed of by surety as it may be by debtor 
against creditor. 

(f) Guarantee is extinguished when the two characters of 
principal debtor and surety become merged in one 
and the same person, as when one becomes heir 
to the other or when a third person becomei 
heir to both the one and the other. 
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(a) When the surety becomes heir to co-surety there b no 

merger, and the two obligations subsist although united 

in one and the same person. 
(j3) Obligation is not extinguished when principal debtor 

leaves no beirs, for, by a legal fiction, hereditas jacent 

jyersonae defuncti vicem sustinet, 

(y) So obligation is not extinguished when creditor dies 
leaving succession vacant. 

(S) When the engagement has been entered into in favour 
of the creditor in a certain quality, the engagement 
subsists in favour of the person succeeding to this quality. 

capacity of (3) Who may or may not be sureties. 

parti68. 

(a) All parties capable of making a promise 'may also 
become sureties. Fidejubej'e possunt omnes qui effi- 
caciter ohligantw et intercedere pro aliis prohibiti non 
sunt (46 Voet. i. 6.) 

(b) Minor with consent of guardian may be surety. 
(3 Grot. iii. 13) minm'es audore Morevelcuraiorefidejitbere 

***"**'• possunt et ex fidejussione efficaciter ohligantur giioties 

restituti non sunt (46 Voet. i. 6) The person to 
whom minor is granted as surety ex iegis aid conven- 
tionis necessitate may disapprove of the same, but 
minors once admitted as sureties pro alieno debito 
efficaciter ohligati intelliguntur if restitutw is asked for 
or is not obtained (Voet ibid ; See also 4 Voet i.) 

(c) According to the senatiis-consuLtum ViaUejanum 
women cannot be sureties. Non recte fidejubei mulier 
vaiiejani exceptione tuta (46 Voet i 6 ) 1 his privilege 
is urged not only by a woman, but a)so heredes, as 
fidejussores sive ex mandato rnulieris pro ea fidt- 
jusserinty sive sine mandato ^us, is gut, cum debitor 

rnulieris non esset, a mnliere delegatus fuitet qui ex 
muliens mandato pro aliis imtercesstt (16 Voet i. 2.) jn 
good faith and ignorant of any fraud. 
Women may be sureties (3 Grot. iii. 15-78.) if : 

(a) They defraud another. 
(p) They are principal debtors. 

(y) They have acquired anything by reason of the 

transaction. 
(^) They had been security for one to whom they were 

indebted. 

(e) They had confirmed their security after two years by a 
new promise or security. 

(^) They desire in their wills their heirs to pay what thej 
owe in respect of suretyship (V. D. Keessel, 4dl.) 

(iji) They had expressly and advisedly renounced the Benefi- 
cium S. C. Vallejani 

The renunciation of the privilege must be made by a 
public instrument (V. D. Keessel, 496.) Voet says that 
the renunciation may be turn in judicis, turn 
extra judicium, znd parum refeiiapud nos an publico an 
pr/vato insirumento rnulieris intercession renundatione 
munita, campvehensa sit ; but adds quamvis Jus Horm- 
num quo adhuc Fnsia utitur publicum insirumenium 
requirat (16 Voet i. 9 ) The suretyship is void other- 
wise (V, D. Keessel supra). 
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Position of thb wife as regards suretyship : 

(a) What is said above of women ge nerally applies to wives too* 

(j3) A wife is forbidden to be surety for any money lent to ber 
husband unless the obligation is to her benefit (2 Orot. SiL 19.) 

(y) Wife cannot without husband's authority bind herself or 
him (23 Voet. IL 42.) 

(e) Wife trading with hoaband's c9nseDt oan bind her- 
self. Uxor absque viro contrahens, se maritutnque e/fi- 
caciter obligatum reddit si publica mercatrix Ht, marito 
permittente, awt jubendo^ aut non contradicendo] (5^3 Vcefc. 
ii. 44.) In the passages referred to }\tre and above 
dictum est quid vero juris sit si uxor sine viro tide 
jusserit, etc. says Voet. (lib. xlvi i 6.) 

(d) A soldier may not be surety in matters in judicio 
Dldien. ^ nor in hiring of lands (3 Grot. iii. 20) but, says 

VanDerKeessel (Thesis. 497.), it should be laid down 
that soldiers may not be made sureties against 
the consent of the creditor. Voet has, (46 Voet. i, 6.) 
non recti fidejubet miles pro condudionibus alienarum 
rerum avi pro reo de dstendo ; tamen in suam rem 
fidejubere non est prohibitum. 

(e) As regards clerici^ prodigi^ furiosi^ muti, surdi See 
Voet, title already referred to. 

(4) How guarantees are entered into. 

jjjjg ^^ (a) By virtue of contract. Sureties here are conventional. 

toretiaa. (b) By operation of law e. g. that which a usupactuary 

enters into for the re-delivery of the property. 

Legal surety, 

(c) By order of the Court e.g. provisionally some 
^tx^on^ Judiciary surety — is ordered to receive a 
a sum of money giving security (if necessary) 
to refund it. 

(5) Qualifications of a Surety. 

(a) In case of legal and judiciary engagements, but 
not conventional, (V. D. Linden, 119 ; Potbier, 390 makes 
this necessary in <?// sureties) surety must be a person 
who can be justified i, e. solvent and can be sued. 

(b) Surety must have domicil in the place where engage- 
ment is required to be given (Pothier, 390, Ct. 46. 
Voet. i. 40 /fidejussor non nisi praesens interunit 
mediante stipulatione secundum Jus civile J) 

(c) Judiciary sureties must be persons subject to 
arrest (Pothier, 390.) 

(6) Debtor bound to find new surety: (Pothier, 391, 892.) 

(a) If original surety is insolvent. Pothier says (391) 
that this is if surety is legal or judiciary, 

» (b) If debtor's original surety was one he was obliged 
to find indeterminately^ he is obliged to find new 
one on insolvency of the original. 

(c) If at first debtor was obliged to find a particula, 
person as surety and that surety becomes insolvent 
debtor is not bound to finud a sbstitute. 
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(d) Some say that a pledge cannot be given for ai 
surety, urging dliud pro dUo invito creditore solvi I 
non potest^ tut Pothier is inclined to the view 
cum plus amtiofds sit in re quam in persona^ it 
tufius sit pignofis incumbere quam in personam 
agere. As regards a pledge given bysureties^ a surety 
cannot be sued upon unless the immovable pro- 
perty specially mortgaged, though alienated to and 
in the possession of a third party, has previously, 
been discussed. (3 Grot. iii. 32. V. D. Keessel Thesis sa 
46 Voet. i. 15 end.) 

(7) Privileges to Sureties— Zi^^/ auiem subinde Hdijussores in rem 
suafn propriumquc comniodum interveniant^ veluH pro proat 
ratore suOy tavun frequentius ^ienam utilitatem : caqvt 
de causa potissimum iria ipsis bemfida comparata sunty puta^ 
ordinis seu excussionis, divisionis et udendarum ac/ionum, 
46 Voet. i. 14.) 

(a) Benefidwn ordinis seu excussionis. The surety on 
demand of payment may request creditor to dis- 
cuss in the first place the goods of the principal 
debtor — this is the exception of discussion or of 
order (Pothier, 407) Ordinis seu excussionis henefidum 
est exuptio qua opposita^ fid^usore^ ante principalm 
debitorem couvenius, petit, ut prim excuMur reus 
prinapalis \^^yoct. i, 14.) 

(a) ThW benejidum ceases io the case of surety to satisfy 

Jadgment as stated in 2 Voet, viii. 16 (4« Voet. L l«) 
(/3) The benefits or privileges of sureties may be renounced 
not only specially but also generally, whether the per- 
son, being acquainted with the law, has renounced them 
in express terms or, being ignorant of the law« has in 
[eneral terms declared that they were made known to 
im. (V* DerKeessel Thetit, SOU) 

(y) According to 46 Voet i. 16 {Contra V. D. K.) the 
renunciation must be special: ceitat benefieium ordms 
.... si ei a ^fid^tissore renunciatu^m eit speciaUter, cum 
rjeneralis omnium exceptionum rermnciaiio neque heme ne- 
que alias toUat, Pothier (40ft) b of the same opinion : 
Vague and inditerminate term, reiunmcing without express- 
ing what the parties renounce, can only be regarded is 
a mere formality, as a mere word of course, ea quae 
sunt styli non operantur, Throu^out a great part of 
this section (*« Voet. L l«) Voet discusses the questioft 
of special and general renunciations. 

(S) Voet next speaks of tacit renunciation: cum r^fum* 
ciatione autem generaU, nihil operanU, confundi non debet 
tacita renunciatio. From the analgy of other ** tadt" 
things being valid he argues, ratio non est cur nonfit^ 
jussorUms quoque siium omims ben^fidum ex tacita peri' 
ret renundatione as ia the case of a man wbd, eepro <i^ 
bito obligaverit tanquam mactpa/em, became surety as 
principal (46 Voet. i 18. VHO. linden, 211.) 

(•) This is of the class of dilatory exceptions, since it onlj 
tends to put off the action of the creditor against the 
surety and not to exclude it ; so it ought to be urged 
before the litis contestatio (Pothier 410.) This is to dStj 
not to exclude Judgment ut excusso prindpaU debitore, 
iterum adversus fldejussorem regressus deinde detur (■ 
id quod ex debttoris excussifacuUatibus servari nan potash, 
Mnc ante litem contestatam, eandem opptnd necexse ai 
(« Voet LIS; 3 Grot, iii 27.) ^^^ wccwc » 
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(^) Surety cannot urge this privilege if the debtor is i 
pauper, has made over his property, and it is clear 
fiihil apud debtorom esse in quo executo fiat. Nor can 
he urge it if the creditor effects a compromise with 
him when he sues creditor on some debt (46 Voet. 1. 17.) 

(ij) Creditor who has failed to make the discussion is not 
to suffer through debtor's insolvency but may proceed 
against surety who (See above 3) cannot plead any 
privilege (Pothier 414.) 

(b) Beneficiam dimsionis, exception of division. Surety 
on being demanded payment asks that the creditor 
shall be bound to divide and apportion his de- 
mand between him and his co-sureties, they being 
solvent (Tothier 415). Unus ex piuribtis fide/us- 
sofibus in solidum oUigatus ac conventus petity ne ultra 
virilem debiti portiotmn condemnetur, si modo confide- 
jussoreSf qtwrum intuitu hoc fcmediam adhibet, tempore 
litis contestatae solvendo sint (46 Voet. i. 21 ; 3. Grot. iii. 28.) 

(o) Privilege may be renounced, si ei specialiter renwaci- 
atum (46 Voet. 1. 24,) 

(P) Privilege ceases when surety denies, per mendadam, 
that he was ever l)ound. m plures pro una tutor e 
Jid^tisserint rem pupilli salvam f&re; si quis fide- 
jusserit una cum muliere quae Vallejani exccptimie 
tuta erat ; (46 Voet. L 23.) 

(y) As to privilege ceasing when a minor is co-surety see 
46 Voet. i. 23. 

(S) Those who bind themselves one for all or each in 

g articular, are held as renouncing this privilege (3 Grot. 
I. 29) V. D. Keessel 503.) Tacita renunciatio est si 
fidejussor promiserit se solidum soliturum vel se in soli- 
dum obligaverit et principalem et unus pro cymnibus 
(46 Voet. L 24.) 

(t) Heirs of sureties, cerlificator of a surety (fidejussor 
fidejussoris) may urge this excepltion (Pothier 417.) 

iX) If two debtors in solido of the same debt had each 
given a surely, the surely of one of them could not 
demand that the action should he divided between him- 
self and the surety, of the other, for they are not co- 
sureties (Pothier 419.) 

{ti) Beneficium ordinis is dilatory, only delaying creditor's 
action against surety till after discussion of debtor's 
goods : beneficimn divisionis is a peremptory exception 
entirely destroying creditor's aciion a^inst surety who 
urged exception, for the part of his co-sureties 
with whom the division is allowed, and the creditor 
can no longer come upon him even if the co-sureties 
should afterward become insolvent (Pothier 420.) Pe- 
remptoriae vel perpetuae exce^tionis sunt quae judi- 
cium ^erimunt et sernel objectae semper agentibus 
impediniento sunt (44 Voet. i. 4.), Voet places benefi- 
cium divisonis among peremptory exceptions (See 
44 Voet. 1. 4, 5.) 

(c) Beneficium cedendarum actionum. Surety may demand, 
defore payment (46 Voet. i. 30.) from the creditor a 
cession of the the claim or action which the cre- 
ditor holds against the co-sureties (3 Grot. iii. 31.)^. 
c, a, est, quo opposito^ unus ex pluribus^ solidum sol- 
vere paratus, dum vel noluit vel non potuit se tueri 
exceptione divisionis^ petity sibi a crcditore cedi seu vendi 
actioncs contra reliquos confidejussores ac reum prin- 
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cipalem^ ut contra possessores pis^nofum^ casu gun 
ndejussorihus simul et pigMvibus cautum fuit 
(46Voet, i. 27.) 

(a) If cession of action has been made after some time to 
a surety who had paid in his own name, he may legally 
avail himself of it; but if he had paid in the name 
of the debtor, cession would be useless, at least as against 
a co-surety or third party holding a mortgage (V- !>• 
Keessel 506.) 

(/3) Voet diflfers from the above in 46 Voet i. 30. 

(y) After surety has paid, and if he has obtained this privilege 
he might use it against the debtor as the creditor might 
have done (Pothier 429 : V. D. Linden 212.) 

(d) If surety has neglected to obtain cession, he has still 
in his own right action against the principal debtor to 
re-imburse him what he has paid, called Ofitio mandaU 
contraria, if engagement was made with consent and 
knowledge of principal debtor; if otherwise, actio contraria 
negotiorum gestorum (Pothier 429.) Ei contra debitorem 
principalem datur in id omne, quod fidejussorio nomine 
solvere coactus fuit, accommodata eum in finem 
actione mandati, si ex mandato debitoris principalis 
fidejusserit, vel actione negotiorum gestorum (* voet. 
V- 2.) si sin. mandati interveniens utiliter negotium 
debitoris gessisse probetur (46 Voet. i. 3X.) 

(e) Surety who has paid whole debt may, without cession 
of actions, recover a proportion of the debt from each 
of the co-sureties (Pothier 445; V. D. Linden 212.) 

Pothier (^) Payment by surety entitles him to an action against principal 

482-442.* debtor (Pothier 482-438.) : 

(a) If he has not neglected to urge an exception. 

(b) If the payment made by surely be valid. 

(c) If principal debtor shall not have paid a second time 
. through fault of surety. 

(9) Surety has action against principal debtor even before he 
has paid (Pothier 441, 442.) : 

(a) When surety has been condemned to pay. 

(b) When principal debtor is in failing circumstances. 

(c) When debtor has obliged himself, to procure surety 
• discharge of engagement within set time, and that 

time is up. 

(10) A guarantee may be entered into in any of the following 
ways if the intention of becoming suretv is clearly manifest 

(Pothier 400-403.) 

(a) Judicially. 

(b) Notarially. Creditor may demand it to be so 
(Pothier 432.) 

(c) Under private signatures. 

(d) Verbally, by promise and acceptance (3 Grot iii. 25) 
without any solemon form of word (V. D. Keessel 501.) 

(a) Simple assertion that any one is a substantial person 
is not a guarantee (17 Voet. i. 4 ; V. D. K. 501.) 

(/3) Paying part of a debt, even for a son by a father, 
is no guarantee for pa)rment of remainder (Pothier 40L) 
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(y) That an obligation was made in a person's presence and 
that he had subscribed to it is not absolute proof of 
that person being sur ety (Pothier 401.) 

{d) Surety may be bound at the same time as, before or 
afterwards, principal (Pothier 402 ; 8 Grot. ill. 824.) 

7. Consequances of obligations. (Y. D, Linden 196-198 ' 

i^StS!' Pothier Ul-172.) 

(1) Person bound to ^/Ve anything must give it, at a suitable time 
and place, to the creditor or some one authorised in his behalC 

(a) In the case of a specific thing debtor must take 
proper care of thing due until payment thereof is made. 

(b) Debtor not answerable for acci de nts and cases of inevi- 
table necessity, until he is gui Ity of improper delay. 

(c) Debtor of specific thing liable in damages if he impro- 
perly delays. 

(d) Debtor must pay for fruits and interest from date 
of default. 

(2) Person bound to do anything must pay damages and interest 
in case of non-performance. So also in the case of obligation to 

^ forbear from doing an act. 

(3) Effects of obligation with respect to creditor : 

(a) Right to proceed against debtor or his heirs in the 
DanuwM course of justice. Not a right in the thing itself but 

j intSest aiiainst the person of the debtor or heirs. If the obli- 

gation consits m doing something, the creditor qan 
I compel debtor to perform the act or to pay damages 

I and interest (V, D. L. 198.) but Pothier lays down 

[ that creditor can only sue for damages (<Sfee Pothier 

157 and Note) for Nemo potest praecise cogi ad factum, 

\ (b) Where the obligation is of a liquidated sum, it 

i givfes creditot right of opposing it to his debtor by 

j way of compensation or set-off against any money 

arising from him to his debtor. (Pothier 587-604.) 

(g) The obligation serves the creditor as a foundation for 
other obligations which persons may contract with him 
as sureties. 

(d) It may serve as the subject of a novation (or 
^ substituted contract) where any such intervenes (See 

; Pothier 546-569.) 

I (4) Damages and interest. Loss which a person has sustained or 

I the gam which he has missed. Id Est quantum mihi abest 

I qmmtumque lucravi potuu 

i (a) In the absence of fraud, if debtor is unable to fulfil 

his obligation which he had indiscretely entered into 
I he is liable for damages and interest which might have 

! been corftemplated at the time of the contract 

(b) Debtor is liable only for such damage and interest as are 
in respect to the particular object of the obligation 
and not incidentally occasioned thereby in respect 

I ' to his other aflEairs. 
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(c) In casibus cerHs, when damages and interest relatt 
only to the thing which is the object of the obligation 
they cannot be taxed at more than doubU the valu 
of the thing (See 46 Voct. i. 10) 

(d) In the case of frau J (Potbier ld7) wc ought not tt 
include those damages which are not only a remot 
consequence, but are not even ;iece$sarily a conso 
quence of it and may arise from other cause?. 



II. Gift or Donation. 



Don&tioB 
defined. 



1. General nature of a Donation. 

(1) It is a promise whereby a person, through liberality, irrevocaNj 
parts with something, (without receiving anything in return oi 
stipulating for any advantage) for the benefit of another whoj 
accepts it. I 

Donor must be a person who i$ not bound 
(3 Grot. ii. 2-3) 



(a) 



Propria^ 
and 
imprapria. 



(b) Voet distinguishing between dona and fhunera sayj 
dona pToprie dicuntur quae nulla neusdtaU /uris ad 
officii sponte fraestantur, (39 Voet. v. 1.) 

(c) Donation must be out of libe ality (3 Grot, u. 4) 

(d) Donation must be of donor's own property, and th( 
donor is not bound to guarantee the property whid 
is the object of donation (3 Grot. IL 5 ;See 39 Voct. v. la 

(e) If anything is received or stipulated for, the tiant 
action is not a gift but a case of do ut des. (3 Grot, il 6 

(2) Reward and gratitude often the basis of a donati jn. Pro^ 
nullum aliam causam dot, qtuim ut libcralitatem et mumfianim 
exerceat, beneficio praecedenU acccpto invitatm (39 Voct. ▼. S.) 

(3) Classification (39 Voet. v. 3-4 ; vi.) 

(a) Pfopria, Cum quis dat ea menfe, ut s/atim vdi 
acdpeinfis fiert\ et nuUo casu ad se revtsti ae profk 
nullam aliam causam facit quam ut liberalitafem txa 
ceat. 

(b) Impropria. All others ; to which class belong dont^ 
mortis causa, propter nuptias^ et sponsaiitia largii 
To the previous class belongs, then, donatio inter vm 

2. Capacity of parties, (39 Voet. v. 5-9 ; 3 Grot. ii. 7-10 

(1) Every person who has the free administration of his propert 
can make a gift to every person not prohibited from acceptin 
gifts. 

(2) Parent cannot make a gift to minor son under tutelage. Be 
(V. D. Keessel 485) there is nothing to affect the validil 
of a donation by a father to son in potentate, accepted by so 
on attaining puberty or, if below infancy, by some publi 
person. 

(3) Husband and wife cannot make gifts to each other except i 
so far as they are confirmed by death. 
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(4) Mmofs cannot make gifts (3 Grot, ii, 7) and a minor engaged 
or married without consent cannot give gifts to the betrothed 
or the spouse, nor can such gifts be confirmed (3 Grot. ii. 10) 

(5) Married woman cannot make gifts without husband's consent 
but husband may, apart from wife, unless to prejudice her, 
(See 23 Voet. ii, 41. 64. 55) * 

(6) Persons in certain fiduciary relations are forbidden to give 
gifts or receive. (See 39 Voet. v. 9.) 

3 Sniiject of donation. 

(1) Everything saleable may be subject of a donation, not only a 
portion but an entirety, Donantur res omnes quae sunt in 
cammercioy quaeque adeo et vendi et oppignorari et legari possunt 
(39 Voet. V. 10.) 

(2) A gift of all one's property is invalid because donor thus 
^"pro? cannot make a last will, (3 Grot. ii. 11) 

^' (a) V, D. KeesseKThesis, 487) says that "according to 

the more correct opinion" donation of all one's pro- 
perty is not prohibited by Roman- Law, but that the 
opposite opinion has been adopted in practice. 

(b) Such donation invalid even if confirmed on oath, or 
• made in favour of the son or of hospitals (3 Grot. ii. 11) 

(c) The subject is discussed by Voet who concludes, Non 
satis justa rations magis sed ^rronea veterum Inter- 
pteium opinione niii quod ah Hugone Grotio ei aliis 
traditum, donationem omnium bonorum praesentium et 
futurorum ne pauperibus quidem fieri posse^ utcunqiu 
jurejurando firmaretur (39 Voet. v, 10) 

4. Acceptance of the gift is essential to its validtty. 
Non aliter tamen donationes ratae snnt^ qnam. 
si ab eo cui fiant aeptentur, adeoqne ejus as. 
sensnm liabeant: non enim nolenti tribanntnr 
beneflcia ant liberalitates acqulruntur (39 Voet 
r. 11) 

(1) Acceptance may be made in the instruement itself, by letter or 

otherwise only it must be clear. 

(2) It may be (3 Grot. ii. 12 ; See 39 Voet.v. 1^; 
Modes of 

*««^>'w»<» (a) By words or other suitable tokens if parties are present, 

(b) By letter. 

(c) By attorneys, agents, guardians, etc. 

(3) No obligation attaches to donor or party promising, in case he 

should revoke it or die before it is accepted, unless a notary had 
accepted the promise for another with his approbation. 
(3 Grot, ii. 12) • 

(4) Roman Law provision against prodigality to have donations 
pmJi Aiitir above 500 aurei registered, not binding in Roman-Dutch Law 
FKHincaiwy . an^i ic unheard of in Holland " (3 G^ot. ii. 15), but VanDerKees- 

, ' sel (Theses 18. 489) would seem to suggest that that provision 

is binding under Roman-Dutch Law if the following require- 
ments are not fulfilled: 
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Delivery 
necessary. 



When dona- 
tion is re- 
vocable 
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(a) In the case of immovables, making a solemn cession 
in court. 

(b) In the case of movables making a declaration 
before a notary and witnesses. 

5« Effect ofa valid donation, (See 39 Voet. v. 19-21) 

(1) Donor is bound to make delivery of possession ; the acceptor 
acquires first a righf to claim dominion, and then the dominion 
itself (3Grot. ii. 14) 

(2) Ownership passes by delivery and (21 Voet. ii. 13) donor is not 
bound to warrant the propertv Plane in donationibus simplicilm 
ob res donatas evidas domUorem non teneri^ verius est, sive a 
datione sive a promissione donatio initium haduerit. 

(3) If donation be made on condition that donor should receive 
aliment from donee, an action is maintainable on non-fulfil- 
ment of condition (V. D. Keesscl 488, 3 Grot. ii. 13) 

(4) Donation once made is binding and irrevocable (3 Grot. ii. 16) 
except in the following cases : 

(a) See above 4 (3) 

(b) Of gross ingratitude (3 Grot. ii. 17. See 39 Voet. v. 22-27. 

(c) Donee attempting the life of donor or inflicting on 
personal violence (Grotius ibid) 

Donee contemplating making all the property of no 
value (Grotius ibid) 

Slander or reproach except to mothers who have 
married a second time (Grotius ibid) 



(e) 
(0 
(g) 



Mortit 
eatua. 



Donee refusing to support donor tn casu extreme 
necessitatis (Grotius iUi and Vcet. orf, toe,) 

If donation of donor*s entire property, or principal 
part, or part of reinarkably great value, be made mm 
donor had no children and did not prohdbiy coniemplaU 
having any^ and afterwards begets legitimate children 
(3 Grot. ii. 18.) On this point V. p. Jteessel (Thesis, 490) 
suggests that this right of revocation belongs solely 
to the donor and not to his children or heirs. 

(h) If a donation prejudice's any of the children in 
their legitimate portion. (8 Grot, iii. 10.) 

{a) Whole donation would be set aside if made to a stroMger 
to defraud children. (Grot. iHd,) 

(/3) But not when made in favour of a son entitled to t 
filial portion (V. D. Keessel 491.) 

(y) When deprived of only part of the legitimate portion 
children have personal action for deficiency to get pan 
inoffidosa annulled (80 Voet. T. 86-87; V. D. Keeseel 401) 

6. Donatio mortis causa: Gift in contemplation of 

death. The person actually delivers something or effects 
it without delivery (3 Grot. ii. 22) in the presence of five 
witnesses, or a notary and two witnesses (V. D ^Keessel 402.) 

(1) Those who may make a testament may also make a 
donatio mortis causa (V. D. K. 493) and those who could not 
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alienate property by act irder vivos may not make these 
donations (3 Grot. ii. 23.) As regards a wife Voet. ad he. says 
licet morihus nostris uxor sine marite consensum neque cmtrahere 
neque donate inter vivos posstt, mortis causa donationem nihilomi- 
nus absque ejusdem aucioritiate facere non prohibeatur iUis saltern 
in lociSy in qaihus sua arhitrio sine viro testamenta condendi jus 
hahet. 

(2) This donation is subject to same rules as those about legacies 
by last will and is subject to a deduction of fourth part (3 Grot. 
ii. 23 ; 39 Voet. vi. 4) 

(3) How void and revoked : (3 Grot. ii. 23; 39 Voet. vi. 7) 

JJJUJg'o (a) Revoked by donor by act inter viv^s even after delivery. 

^eirSStJd?^ (b) Voidof itself if acceptor dies before donor even after 

delivery (Grotius ad loc, 39 Voet. vi. 7) 

(c) When any one in articulo mortis gives something to 
another without delivery and afterwards recovers, such 
donation is considered tacitly revoked (Grotius) 

(d) Gessanie periculo propter guod donaium fuerai (Voet) 

(e) Revocatione donantis. (Voet) 

(4) Unlike a legacy, donation valid even if unaccepted (3 Grot. ii. 23 



III. MUTUUM, COMMODATUM, 

TanDerLinden pp. 216-22; 3 Grotios ix; x. ; 12 Voet. i. ; 13 Voet. vi.; 
VanDerEeessel 541—549. 



^ 1. *< Matnani " is an agreement by which one person 
delivers something belonging to himself, which 
consists in measure^ number or weighty to 
another, so that it becomes the property of the 
receiver, and whereby the receiver is after- 
wards bound to return as much of the same 
species and of the like quality. (3 Grot x. l) 

It is essential to make the contract valid 

(3 Grot. X. 2-7) 

(1) That the thing be something consumed in use, must be 
" measure, number or weight." It must be lender's own. 

(2) That the thing be delivered, unless it were already in borrower's 
^^^^ possession. Constructive delivery sufficient, //a acapiendum 

KSJnjr ut non praecise veram iniervemre necesse sit sed etficta suffidat^ 

sic ut unus vel etiam duplex actus traditionis quasi occultetur^ 
ambagum evitandarum causa, non modo secundum juris avilis 
pUuita sed etj'uxta hodiernos mores (12 Voet. i. 4) 

(3) That the ownership he vested in the receiver, 
(a) Those who cannot alienate cannot lend, and so 

(b^ Whatever has been delivered by minors is reclaim- 
able, also whatever lent to madmen, thieves, pro- 
digals ( i2 Voet i. 8 ; 3 Grot. x. 14 ) 



Conttrwtive 
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(i) That the borrower he bound to return- of the same spe- 
cies and the like quality and the same quantity. 

(a) Even if the price of the thing has altered (12Voet, i. 24 
the question is d scussed) 

(b) Money if borrowed may be returned in another 
species of the same value (3 Grot, x, 7) 



Iiiterest« 



stipulated tor in cases of 



3. Interest Is often 
money lent: 

(1) A rate of six per cent^ generally ; among. merchants twelve 
is allowed (3 Grot. x. 10 end ) on bonds for a year or less 
time (V. D. K. 547) 

(2) The borrower may not, without lender's consent, pay back 
the sum borrowed before the stipulated time, so as not to 
pay interest. (V. D. Keessel 542) 

(3) For default interest runs from date of default. 

(4) The accumulated interest may not exceed the princip 
and no compound interest is allowed. 

Whether interest is lawful or not i? discussed by Grotius 
in 3 Grot. x. 9. 10 (cf V. D. Keessel 544-547) under the title, 
"whether an agreement for additional consideration 
accords with natural law. " 

4; Exceptlo non numeratae peeunkB. (12 Voet i. 31-35) 

^Zt£^' If ^^y ^^^ i^ ^ned on his written acknowledg- 

cuni». ment of a loan not made, he can defend himself 



by a plea of non mumferatse peenniae 



*' 



See 12 Voet. 
i. (De Vos's 
transla> 

tlOQ.) 



(1) Where no money or less than alleged has been advanced ; 
she nulla modo numeratio std)secuta sit, sive cum minor 
qmntiias nvmeiata esset, de mo^ore fmrU emtio data 
(12 Voet. i. 31) ; -* 

(2) Under Roman Law, action arising on a Hterarum dbligatio is 

barred wi.hin two years by the otception non numerate 
pecuniae pleaded by the debtor, unless the creditor can prove 
receipt of consideration by other evidence (^Grot- v,3; V.D. 
Keessel, 523 ; 12 Voet. i 31 ; Contra VanLeeuwen.)- 

(3) Exception non numeratae pecuniae may be renounced in the 

same instrument by which the Hterarum obUgaHo is contracted. 
By this renunciation the benefit of the exception is only consi- 
dered to have been dispensed with in the same way, as if the two 
years had already elapsed. ..but the debtor is still permittedto 
prove the non-receipt of the consideration . (V. D. Keessel, 624.) 

(4) Burden of proof is on him who denies the advance. Voet says 

that Roman-Dutch Law practice is as laid down by many jurists, 
onus probandi tncufnbere neganti numerationem factum esse, quoties 
cMrografho ac numerationis confessioni suhjecif exceptionis %V5 
rmunciationem ; cui tamen ad probationem facienctam succursm 
hacienuSy ut ante et post bimii lapsum, aliis destitvitis^ probavii 
modis ad juri^urqndi delationem (ulmittafur (t2Yoet i,35) 
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" Cftmnioilatiini" to an Agveemeub ulierebya prasilii 
places somelblng in the hand of another' in 
order that the receiver may use the same 
"gratls'Un a certain manner, and, after use, res- 
tin^ the same. (3 Grot. ix. i) 

(1) Chiefly non-consumable movables form the object of this 
contract ; sometimes immovables are lent : e, g, a room in 
ahcuse. 

(2) The property must be lent for a certain fixed time. 

(3) The use must be graHs, or else it is Hire. 

(4) The same thing lent must be returned' iw the same con- 
dition, with all profits and fruits. 

0. Actions AH>m Commodatnm* 

(1) A/:tio commodaii directa, Lender v. Borrower and Heirs, 
(13 Voet. vi. 2-7) 

(a) For re-deivery of property, or for value. 

(b) For damages due though , injury or delay. 

(c) For profits and fruits^ 

(2) Actio commodaii contraria, Borrower v. Lender (13 Voet, vi. 8 ; 
3>Gioti ix. 10) 

(a). For indemnity due to damages by defect in pro- 
property. 

(b) If lender or others have obstructed borrower in the 
use of the property 
(c) For nt.C' ssary expenses. 

T Commodatnm distinguished flrom similar contracts 

In pi'ecario quidem et locatione et usufructu et usu et pignore 
c urn facto antichresios rem etiam ad usum concedi palam est ; sed 
.• divefKimode, dwm in locatione et antichresi rum grafis^ in 
precarionon ad certum tempus, inumfi-uctio rum per contractum 
tantum sed etper ultmam volutdatem et legis dispositonem 
alteri hibuitur utendi jus, (13 Voet. vi. L). 
— ♦■ 

IV Depositum. 



(VanrerLinden 222.223. 3 Grotius viL VanDerKeessel 681- 686. 16 Vo#t'. ULJ^ ^ 

''Depositnm" is a contract whereby any one gives 

over toan^other any movable property to keep 

without reward, to be reclaimed at liis pleasure 

(3 Grot, vii* 1) 

(1) If there are more than one depositor and the thing is indivisible, 
all of them must go together to claim restoratioo ; and if only 
one claims he mast guarantee as regards others. 

(2) By stipulation the deposit may be restored to a third person 
#ho thereby aK:quires a title. 
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jJvcSt* W ^operty must be manaUe (s Grot. vii. 5.) Voct » of a 

ttu. contrary opinion, Depont fowtffd res onrnes jm fungibileSt sm 

nan fungibileSf sive mAiles meimmohiUs (16 Voet, ill 3) 

(a) One's own or another's property may be deposited. 

(b) If any one who b as ; received a deposit should bei 
found to be himself the owner thereof, he would not 
be bound by the deposit, 

(4) No reward should be taken. | 

(5) The person depositing may demand restoration even imme- 
diately but the acceptor may not restore it unasked unless 
from urgent motives. 

% Aetions. (3 Ghrot vii. 9-11. 16. Voet. iii. 4-10) 

(1) The person depositing may sue the other for re-delivery and 
for damages due to depositary's fault or neglect, 

(a) The loss must have been (8 Grot. vii. 9) caused by 
acceptor's bad faith or gross inattention ; and if he 
has not taken care of the deposit in the same manner 
as he has been wont to do of his own property, he 
must make good the full extent of the loss, 

(b) Bvi (V, D. Keessel, 631) since a depositary is 
liable in respect only of hia culpa the doctrine of 
Grotius is very exacting and cannot be supported by 
the Roman-Law (Digest xvi, 8) 

(c) A paid depositary is not liable for accident, nor of 
culpa levissima but only culpa levis (V* D. K. 232) 

(2) The depositary may sue depositor for an indemnity on 
account of necessary expenses. 

(a) A depositary who volunteers is bound for all kinds 
of neglect (« Grot, vii, 10) 

(b) A depositary may retain the deposit on account of 
expenses ; and even a third person may, to secure a debt 
due to him, arrest the deposit in the hands of the 
depositary (V. D. Keessel 533) 

Sequestra. 3. Like lleposituiii are Sequestration and Consig 
^''u^S^ nation. 

Seebelow 

^^SfM> (^) Sequestration is depositing disputed property with a third 
auImMmL person appointed by court, or by agreement, to be duly handed 

oN^Afwnf. ^^^^ ^^ ^j^^ p^^^y entiled, e. g., an inheritance of which the 

heir is unknown. 

(2) Consi^naHon is the acceptance and care of moneys of 
which the true legal owner is uncertain e.g. when a debtor 
is unwilling to remain charged with money which his 
creditor will not accept or is unable to accept, because 
a third person has attached it. 

(3) If the money deposited in a public office cannot be 
recovered from the actuary, the magistrates who have 
conferred the office on him without taking due 
security are from the reason of law bound to make good 
the deficiency (V. D. K, 636. Voet contra) 
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(4) Deposit and consignation to effectually release the debtor 
must be made before witnesses but (V. Leeuwen contra) 
the creditor need not be cited (V. D, Keessd 824.; 



V. Pledge: Contractus Pignoris. 



(V. D. Linden pp 132-133. 3 Grotiuf yiii. V, D. Keessd 225-226. 13 Voet. vii.) 



Pledge as a 
coBtntct 
dtetin- 
guished 

from pledge 
ft! a right. 



See Ber- 
wick*! Toet. 
pp. S69-261. 



Placing ill 
pawn. 



1. The Contract of "pledge" distinguished from the 
right, 

(1) The word pignus someiimes expresses the righf created 
{Jus constitutum\ sometimes the thing mortgaged {rem obli- 
gatam) and frequently the contract ii%t\i {conventUmen) by 
which such right is created (20 Voet i. 1) 

(2) There are five kinds of '"pignus.'' Quod tr^tdiHone p^Jl- 
citur eat contractus bonae fidei re >canstans^ quo creOitori res 
traditur in semritatem crediti^ ea legi^ utsoluto dedito^ vel alia 
satisfactione interveinneU eadem in specie restituatur (13 Voet. 
viL 1) "Pledge" effected by delivery is the contractus 
pignoris. 

(3) The contract is often veiled by the parties under the 
title of "purchase" or datio in solutum. Qualis contractus 
pignoris licet subinde per contrahentes veletur "Emtionis" 
tituh vel "dationis in solutum,' nm tamen ideo minus 
" pignus " manety quoties circumstanUae concurrenks id suadent 
(13 Voet, vU. 1) 

(4) The contract of pledge is not a pledge in so f^r as the 
same is the consec^uence of another obligation, but a con- 
tract of itself as distinguished from those pledges which are 
effected without delivery of possession (3 Grot. viii. 2) 

(6) Although the contract of pledge is a real one (constans in re) 
yet it induces personal obligations and actions, as dis- 
tinguished from the actions in rem available to a creditor ad 
persecutionem hypothecae vel pignoris (20 Voet. i. 1. and Ber- 
wick ad ioc.) But both forms of the actio pignoratitia have 
also place in hypothecs when the creditor has acquired, by the 
actio hypothecaria^ possession of the thing hypothecated 
(13 Voet. vii. 11.) 

% Contractus pignoris or placing in pawn is a 
contract whereby a person i^b^es any ^ property 
intiie hands of another as security for his debt 

(3 Grot. viii. 1) 

(1) Property may be movable or immovable. In the case of 
immovables there must be (V, D. K. 537) a solemn cession 
in law and the payment of the duty of two-and-a-half jvr cent^ 

(2) A contract of pledge as respects the property of a third person 
is valid even without the owner^s consent ; not, however, &o as 
to create a right of pledge to the prejudice of the owner, un- 
less the pledge has been effected in his own name by one 
whom the owner has authorized to pledge or alienate the 
thing on bis behalf (V, D. Keessel 530, 3 Grot, viii, a) 
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& ffwo ^penollml actions arise fhrnt tbis contract. 

(1) Actio pignoratiiadirecta. Debtor v. Creditor (13 Voet. viL 2-1 

(a) For re-delivery of pledged property, or 

(b) For its value if property be lost (3 Grot, viii, 
through neglect of creditor but not through aa ' ' 
and the burden of proving accident is on creditor ueB 
less the . accident be of an extraordinary natur^ 
(V. D. K, 640) 

(c) For damages for injuries caused through creditor's 
fault. 

^■^JJJJJ"** (d) For an account and delivery of all the friiits ari^ 

is^^Set. profits of the article pawned. Profits must either be 

carried to account in reduction of the capital debt 
or, by an agreement called pactum antichresis^ be 
taken in lieu of interest (3 Grot. viii. 5.) profits 
include (13 Voet, vii. 4j 

(a) Accesiioas of Uiiog pleged e,g. aUimumy usufruct. 

(/3) All that has come to the creditor by occassion of the 
pledge e.g. treasare, ttove (half.) 

(e) For an account of sale, if property be sold ; for 
surplus of proceeds of sale after paying off debt 
(13 Voet, vu,) 

(a) The sale referred to here is in default of peuiment, 
(V. D. Linden, ^26.) ^ 

(j3) Vcet cites the Civil Law to the effect that the debtor 
may sue for d&mages he may have •sustained through the 
creditor's fraud, in selling the property pawned, credUor 
* pignvs jam distraxerk etiam tn, id haee <ictio comparata 
e»tt ut si vendendo fraudem fecerit, id quod interest 
debitori praesUtur (13 Voet. vii. 4) 

(2) Acto pignoratiit'a. contraria, Creditor v. Debtor (13 Vot, vii. lO) 

(a) For necessary expenses (3 Grot, viii, 7) where ex- 
penses are not paid, the pledge may be retained 
debit of principali jam soluto pignoris permissa est 
(13 Voet. vii. 10.) 

(b) For losses^ sustained through defect in the thing 
pledged (ibid.) 

(c) For damages owing to. 
{a) Plfdgiqg the property of another Ka^rot. viii 8 

(P) Representing the pledge to be something different from 
thdt which it really was (t6.) 

(y) Rendering the pledge of no value to Creditor through 
fraud (t6.) 

(B) General mala fides (ib.) 

Hdr Is bound by this obligation even if the 
pledge had not been tlie property of liis ancestor 
<the pawner,) bnt had belonged to the heir 
hlQiseU at the time of the placing in pledge 

(3 Grot, viii. 9) 
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VL Purchase and Sale. 



VanDerLinden 226-236. 3 Grot, xiv.— xvii. V. D. Keessel 639-666. 
18 Voet. i-vi. 19 Voet, i. iii. 21 Voet, i, iii. 

1« ^IUhk or buying: is a contract wliereby one 
ledefi&ed. person binds Iiimself for tlie transfer or war- 

ranty of anything, and the other for pay- 
ment of a certain price in money. (3 Grot. xiv. i.) 

(i) .There must be the subjectmatter of the contract. 

(a) Otherwise there is no sale. 

^ emptio. (b) But there may be a sale of things in futufo and a 

sale of expectancy, or spei Emptio^ Though crop 
fails yet money is due. (V. D. Linden 227; 18 Voefc. i. 13) 

(c) What is already one's own cannot be bought by 
him (8 Grot, xiv 9 ; V. D. Linden 227.) 

(d) Giotius gives following as saleable : (3 Grot, xiv. 973j 

(a) Anything, freehold, feudal or emphyteusis, corporeal or 
incorporeal, present or future. 

()d) Inheritance. 

(y) Jura in personam. 

{d) Rents and annuities. 

(e) Res litigosae, saving (V. D. KeeMd, 6S0) the rights of the 
third party litigant. 

(8) The price must be real and defined (V.D. Linden 227-228 

Eee must 3 Grot. xiv. 23-26) 

tvm^ver- (a) The price must be money, otherwise the transac- 

"S^*/*^"^ tion is barter. 

(b) The price must be recd^ otherwise the transac- 
tion is a donation, 

(c) The price must be definitely ascertained. 

a) By the declaration of contracting parties. 
) But not left exclusively to the discretion of contract- 
ing parties. 

(/) By the award of a referee. If referee is unwilling 
to fix the price, the purchase is void for uncertainty. 
Inutilis futura sit emptio tanquam ah arhitrii condicione 
dependent, si tertius ille noluerit vel non potuetit 
arbitrari. (18 Voet. i. 28.) 

(d) Price must be cerium, jusium, verum, for money. 
(Berwick's Voet. p. 27. note.) 

(3) There must be mutual consent (V. D. Linden 228. 3 Grot. xiv. 
14; 18 Voet. i. 37) 

(a) Fraud, error, fear, etc., vitiate consent. 

irror. (b) No one can be compelled to sell his property, even if 

on has advertised (18 Voet. i. 3) 

(c) Error does not vitiate contract if it is not error in 
Mo corpore (in the entire identity of the thing) or 
in substantia (in the material of the thing) or as 
regards qualitas (legal status of the thing); and acddsn- 
tat error does not affect con:ent (18 Voet i 5-6) 
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(d) Contract not aftected by error as to quantity. Si 
quantitate erratum fuerit, valet quidem venditio, 
ullo in casu ipso jure nulla est, (18 Voet, i 7) 

Consensu determinato ad mercem et pretii 
interposito, nihil ultra ad emptionis pe] 
coB^i n^m desideratur, adeoque neque verba, neqi 

traditio, neque scriptura. (18 Voet. i. 3. v. D. Lin< 

230) 

(1) A writing may be necessary if so agreed upon. 1 

(2) A conditional sale is not perfect until the condition tai 
place (V. D. Linden 230.) 

(a) Till fulfilment of condition sale is in abeyanJ 
(3Grot. xiv. 29) 

(b) On fulfilment of condition matter will have a retrc 
pective eSect(/k'd). 

(c) When purchase is stipulated to take effect on 
panicular day, it is de facto completed, but executioa 
suspended (lhid\ 

(d) Immoral conditions vitiate transaction (Jbid). 

3. Consequence of the Contract. ''The eonsequeiM 

of a sale are fulfilment, delivery and resclssioi 

(3 Grot. XV. 1). 

(1) Purchaser bound to pay purchase-money and to nil 
good aU costs incurred on his behatf^ (3 Grot, xt 
V. D. Linden 231.232). 

Riskoftht (2) The risk of the thing sold is with the purchaser on ^ 
thing sold, completion of sale. (See 18 Voet. vi. 1. and the pithy notes 

' Berwick^ s transl aion of Voet.) 

(3) The risk is the puchaser*s before delivery though vend-^r 
then owner and res 'pent domino, (Voet. ad loc,) 

(4) Be/ore delivery buyer and seller have against each other onlj 
personal action (V. D. Linden 230.) 

(5) Seller bound to transfer property to buyer, by delivery ai 
admission int > possession (V. D. Linden 23L 3 Grot. xv. 4.) 

(6) The thing sold must be freie of all incumbrances (3 Grot. x?. J 

(7) Fruits and profits accruing after purchase must be delivered 

purchaser if only he has paid purchase-money (3 Grot xt. 

(8) On warranty see notes to Berwick's Voet, (Bk. xxi. Title 

21 Vuet. i. 11. enumerates respects in which Roman Lam 
warranty differs from Roman-Dutch. 

4. Rescission of Sale (V. D. Linden 234-236; 18 Voet. v. 3; Gw 

xvii) takes place. 

(1) By mutual release. 

(2) When property perishes before completion of purchase. 

(3) For seller's fraud, A sale founded on fraud on the part (fti 

vendor, may be ref^cinded or rather declared void, even witi 
out restitutio in inte^fumt in the ordinary action founded d 
the contract itself (V. D. Keessel. 666\ 
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(4) By seller's concealment of material defects. 

(4) When the buyer or seller is prejudiced in more than half in 
respect of purchase money. Parties are allowed to increase 
or diminish price to real level, 

(6) When anything is sold for ready money and payment does no 

follow. 

^ 

VII. Letting and Hiring. 
V. D. Linden 236-242. 19 Voet. ii. 3 Grot. xix. V. D. K. 670-680. 



Letting is an agreement whereby one party binds 
himself to suffer another to have the use of a 
certain thing, during a fixed and limited time, 
in consideration of a certain term of money 
which the other Muds himself to pay. 

(1) The object of the agreement must be something capable of 

being let on hire, movable or immovable, corporeal or 
incorporeal. 

(a) Labour may be let. (3 Grot, xix. 4.) 

(b) Usufruct may be let. (3 Grot, xix. 5.) 

(c) Even what is altogether the property of another may 
be let. (3 Grot. xix. 5. See 19 Voet. ii. 3-6) 

(a) The lessor not being able to confer the use is liable 
for damages. (Grotius) 

(j3) The contract whereby any one hires what belongs to the 
lessee either in absolute or qualified property, is null 
and void. (Grotius) 

(2) The hirer or lessee must be assured of use or enjoyment. 
(V. D. Linden, 236). 

(3) There must be a definite rent or hire, payable generally 

in money. Payment may also be made in other things 
capable of measure, number or weight, (8 Grot. xix. 6) 

(4) There must be mutual consent, 

(a) The agreement may be in express words ; and also 
tacitly made, as in the case of the lessee remaining 
in the enjoyment of a house after the expiration 
of the lease. (3 Grot. xix. 2. 19 Voet. ii. 9). So Van 
DerKeessel says that the letting and hiring of pro- 
perty in town may be effected (r^«w, 670) even 
without a writing and the lease of a house may be 
continued (r/i««t«, 672) even by tacit consent, 

(b) Tacit and express consent are discussed in 19 Voet. ii, 
1. 2. 9-12. The summary of 19 Voet. ii. 11. is, af^d 
nos nunc non ultra probAfae sunt tacitae locationum 
conductiones in praediis rustids et urbanis, 

(c) The letting of lands cannot be accomplished in 
Holland, except coram lege iociy or by a writing signed 
by the proprietor. (3 Grot. xix. 2). See 19 Voet ii. 2, 
wherein the ruling of a Dutch edict of April 3rd. 
1677 is cited as final, ne sine scriptura ac charta 
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Cemplttion 

of contract. 



3. 



sigiUaia praediorum aut rerum quammoumque immo 
bilium locaHo fiat But, says VanUerKeessel, the 
common opinion of the interpreters of Dutch-Law, 
that a lease of "country-property" is not valid 
without a written instrument, cannot be supported 
(r^m, 672) 

(d) A lease of lands in longum tempus, even for more 

than ten years, (but under 25), may be effected bj 

private agreement (V. D. Keessel 673; 4 Van Lccawa 

xxi. 9, See 19 Voet. ii. 1) 

The contract is completed when the parties 
agreed as to the subject <rf the contract and th 
consideration. (3 Grot. xix. 7) 

Lessor's obliKations. 

(1) To give the lessee possession of the thing ltt| at the time fixed 

(2) To maintain and keep the thing let in a proper state. 

(3) To indemnify the lessee fur a 1 damages, occasioned by any 
material defect in the thing let. 

(4) To indemnify lessee against " Act of God " by reducing reni 
proportional to loss and time of nori*user (3 Grot. xix. 12). 

(5) To perform any particular covenant in the lease. 
Lessee's obligations. 

(1) To pay rents duly. The lessar may ejegt the lessee from the 
house or land even within the time^ in case the lessee remaini 
above two years in default (3 Grot. xix. 11.) for rents the 
lessor has a lien on the crops and on the movables on the pre- 
mises. This is a legal and preferent mortgage (V. U. Linden, 239} 

^2) To use the thing let for no other purpose than for which it 
was agreed upon. A lessee cannot convert pasture into arable 
land, though in the first years of a long lease he may do so 
(V. D. K. 680) 

(3) To make good all losses caused by any other cause than 
inevitable accident. (3 Grot, xix, 11) 

(4) To perform all covenants in the lease. 

(5) To return the thing let to the lessor at the expiration of 
the time. But the lessor may eject the lessee if he required 
his property in consequence of anv unforeseen necessity. 
(3 Grot. xix. 11. V, D. Keessel, 675.'rfw6«.) 

5. The contract is extinguislied (V. D. Linden, 240) 

(1) When the thing let is, by unforeseen misfortune, distroyed. 
(cf. above 3. (4) 

(2) By merger, 

(3) When lessee is ejected. (See above 4. (5) 

(4) When the term of the lease expires. A lease is not void by 

Lease COM ^^}^' ^^^ ^^^^ ^^^ ^^/^^^ ^^^' ^ ^^^^ ^°^s not necessarily ex- 

before sale. pire on the death of the lessee ; but in the case of insolvency 

(V. D. K. 676) it expires after a short delay, at the usual tern 

for removal* 



I^eetment 

of leaiee for 

default. 



B^tment 
mconse* 
qaence of 
necenity. 
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The hirinK of servants comes under tMs contract 
Whoever dismisses his servant without lawful 
cause, within the time, must allow him full 
wages (3 Grot. xix. 13.) See below for Ceylon Labour 
Laws, 



VIIL Mandate. 



Definition. 



On remn- 

Delation. 

V.D.K. 670. 



(2) 



(3) 



Z, Orot. zii. 
10. V. D.K. 

673. 



(V. D. Linden 242-245, V. D. Keessel 680-583. 17 Voeti, 3 Grot, xii) 

I. Mandate or commission is a contract whereby one 
confides to another some matter which is lawful 
either to transact the same for him or for 
another, and the other accepts the same gratis* 

(3 Grot. xii. 2. 

(1) The thing must not be something past (3 Grot, xii 3) 

There must be the intention of the parties to bind each other 
reciprocally, in v^hatever manner the agreement is made 
(V. D. Linden, 243) 

(a) Mandate must be distinguished form simple recom- 
mendation or advice. (V. D. Lmden, 243. Voet. i. 1) 

(b) The latter creation no obligation unless coupled with 
fraud, (V. D, Linden, 243) 

The business must be undertaken to be done gratuitously. A 
mandatory, however, may receive some recompense or honorary 
remuneration. VanDerKeessel says {Them, 570): as remu- 
neration is not repugnant to the nature of mandate (in 
Roman Law,) so by the customs of Holland remuneration 
may be legally recovered, not, only where it has 
been promised, but even when it has not been promised, 
provided the act or service done be such as it is usual to 
give remuneration for, 

% Obligations of mandatory: 

(1) To accomplish his business. 

To ufee all possible care in so doing. 
To duly account with mandator. 

(a) If the mandatory should buy for less than for the 
sum of money he was charged with, it comes to the 
profit of the mandator (3 Grot. xii. 10) 

(b) If he should purchase for more, then he has redress 
only in proportion to the extent of his mandate 
(3 Grot. xii. 10) VanDerKeessel, however, says that a 
mandatory, who has exceeded the limits of his 
mandate in respect of a purchase, has no action for 
excess, not even actio negotiorum gestorum, (V. D. K. 573) 

3. Obligations of mandator: 

(1) To save the mandatory harmless* 

(2) To reimburse costs incurred only in connection with the com* 
mission and reasonably so incurred. 
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(Z) To guarantee mandatory against all obligations and engagements 
necessitated by the charge. 

4. Mandate is esctingnished : 



(1) 

(2) 
(3) 



By the death of either party. 

By such alteration in the mandator's conditiqn as deprives 
him of his status in law. 



By revocation of the mandate, (See 17Voet. i.l7 as to when 
revocation is impossible). 

[Partnership, V. D. Linden 570-580, here omited.] 



XI. Extinction of obligations. 



See above, Outlines of English Law, Chapter on Discharge ; V. D. Linden, 264 - 
277 ; 3 Grot, xxxix -lii : V. D. Keessel 822-901 ; 46 Voet. iii. iv. 



Roles of 
payment. 



payments. 



ion of 



(2) 
(3) 

(4) 
(5) 



Pajrment is good diseharge by whomsoeTer made. 

(1) Party paying must be debtor or on his behalf. 

Party paying must be entitled to transfer property in the 
thing so paid. 

Payment must be to creditor, or to someone authorised 
by him to receive, or to heirs. When there are several heirs 
payment to one is not full payment, unless that one has been 
empowered by his co-heirs to receive the whole. 
Where a debt is assigned payment must be made to assignee 
and not to original creditor. 

Where payment is made to a person not previously agreed 
about, such payment is not valid, 

(a) Unless creditor afterwards confirms it. 

(b^ Unless the money paid is applied to creditor's use. 

(c) Unless payee becomes creditor's heir. 

No creditor is bound to accept partial payment against his 
will| unless payment by instalments was agreed upon; 
(8 Grot, xxxix. 9. V, D. Linden 266.) part payment extinguishes the 
debt pro tanto. 

Appropriation of payments. (See, above, page 102) 

(a) Debtor is at liberty to specify account* 

(b) Otherwise, creditor specifies by his receipt. 

If neither specifies, payment is then, according to 
law, considered as having been made upon the 
debt which bears most heavily. (3 Grot. «udx. 16) 

If debts are of same nature and of same date 
(" of equal burden." 3 Grot, xxxix. 16) payment is to 

be placed to account of each pro rata. 

In debts which bear interest payment must be 
applied to reduce interest in the first place and 
afterwards to the principal. 
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Condg- 
BaUon 



Bnles of 
flot-ofl. 



%« When payment tendered is not accepted, the 
money is deposited in court. This is consig 
nation. 

(1) Consignation is equal to actual payment (3 Grot. xl. 3) 

(2) For consignation to opera* e as a release the tender should 
have been made before witnesses (V. D. Keessel, 824) 

(3) Grotius says that notice of deposit in court must be 
given to creditor (3 Grot. xl. 2) It is not necessary to cite 
the creditor (V. D. Keessel, 824 ; cordraj Van Leeu wen, 4 Ccn- 
8wa Forensis part i, xxxv. 1, 2) 

3. Novation. (See below, x,) 

4. Compensation or set-off. 

(1) To constitute a right set-ofF 

The debts must be of equal value, of the same 
kind. 



(a) 
(b) 



Ck>ns6qn- 
enoesof 
aelroff. 
V. D. 
Linden, 
272. 



Merger. 



Herei 



The debt urged in set-oiF must have become 
due and payable. 

(c) The debt must be of a liquid nature. 

(d) The debt must be due to the same person who 
claims set-off. 

(e) The debt must be due by the very person against 
whom set-ofF is claimed. 

(2) Consequences of set-off, 

(a) When a debtor gives security to a creditor, and 
that c I editor afterwards becomes his debtor, such 
security may be got back on payment of any 

balance due. 

(b) When a debt carries interest, and the debt urged 
as set- ff bears no interest, then the debt bearing 
interest is extinguished to that amount, and the 
interest in the same proportion. 

(c) When a debior*i creditor becomes his debtor for 
a less sum than was due to such former creditor, 
that creditor who becomes debtor, though not 
bound to accept partial payments, is obliged to 
abate his demand p'o tanto. 

(d) Money paid towards a debt already extinguished 
by set-off may be recovered, unless such payment 
be made in satisfaction of a judgment. 

Merger, or confusion of claims, takes place when 
the title of creditor and debtor with respect 
to the same debt are united in one and the 
same person. 

(1) The party must be creditor of debtor for the entire debt. 
If he is for part, the merger extends to that part only. 

(2) The heir must be heres purus^ that is, not under bene- 
fit of inventory, for whoever is heres pvrus acquires all 

le profits and incumbrances of the dece^i^ed and is therefore 
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6. 



Release bf 
donation. 



Belease by 
agn^eement 
of non- 
claim. 



Bffectof 
release on 
joint and 
several 
debtors. 



understood to pay himself and to receive payment from him- 
self (3 Grot. xl. 6). If party is heir to part only, the debt, with 
respect to his co-heirs, continues to exist as to their portions 
(V. D. Linden, 273) 

(3) By merger the obligation of the surety also becomes extin- 
guished, the accessory following the principal. But when the 
creditor becomes heir to the surety, or vue vetsuy the principal 
obligation does not thereby cease to exist. 

Release by consent ot creditor takes place by ex- 
press words or tacitly. 

(1) The creditor or persons empowered by him c3m release. 
Power of release is not given to attorney under a general power, 
gurdian, curator or adniinistrator. 

(2) Modes of Release. 

(a) Acceptilation (V. D. K. 828) or release by donation, 
that is, when the creditor, without any equivalent, 
releases the debtor. (3 Grot. xli. 5,) 

(a) Return of binding documents to debtor is release by 
donation (8 Grot. xli. 10) 

(/3) In Roman Law special words of release were use<l 
for release bj donation, not so under Roman-Dutch 
Law <8 Grot. xli. 7) 

(y) Return of things pledged releases the pledge but 
not the debt (V. D. Linden, 270) 

(^) No release for immoral consideration is valid (8 Qw>t. a^ U) 

(b) By agreement of non-claim. " By the pactum de fion 
petendo or agreement of non-claim, an obligation is 
from the reason of our law ipso jure released" 
(V. D. Keessel. 828) 

(3) The two modes distinguished. (3 Grot. xli. 9. V. D. Keessel, 828) 

(a) Release by donation is a present and absolute re- 
mission of the debt : release by agreement of non- 
claim is a promise in Juturo. 

(b) 1 he former may not be limited by conditions : the 
latter may he. 

(c) The former releases a co-promiser also, and affects i 
co-stpulator : the latter neither benefits a co debtor, 
nor afiects a co-creditor. 

(4) Effect of release. 

(a) Sometimes the entire debt is condsidered released 
and aU the co-debtors freed (V. D. Linden, 270) 

(b) Sometimes the release only ex' ends to one only of 
the debtors and the co-debtors remain bDund. {IMcL) 

(c) In the case of two per ons being each a debtor, w 
solidum^ for' the same debt, or bound jointly and 
severally, the release to one frees him only, and not 
his co-debtor or co-obligor, {Ibid,) 

(d) Where an obligation of non-claim is personal, that is, 
that the debt should not be claimfed of a pai ticular, 
person, it wo\ild not release his heirs or co-otiligors 
(3. Grot/'Sdi V) 
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(a) But so long as the priacipal debtor could not be 
called upon, the security would be released (Ihid.) 

iP) Release of surety does not release principal. 

(e) V. D. Keessel 829-832 relate to insolvency. 
(See Ordinance No. 7 of 1853, Ceylon.) 

7 Extinction of subject matter discIiarKes obligation. 

(1) Destruction must be entire, 

(2) It must be befoie time of debtor's making default in payment 
(SGrot. xlvii.8) 

(3) It must not be by the act or neglect of debtor. 

(a) Otherwise he is liable 

(b) Also his heirs and sureties. 

8 f millment of conditions of time and place, etc^ 

effects release in the case of obligations so condi- 
tioned (T. D. Linden, 274) 

Piga^ Prescription extinguishes obligations, so far that 
after the lapse of a certain time, limited by law, 

the right of action on them is lost, (V. D. Linden 274.) 

(1) Period is third of a century (3 Grot. ylvi. 8 ; V. IX Linden 276) but 
some hold (e, g. Bynkershoek) that a period of thirty years, 
is sufficient for personal actions. 

(2) Grotius has that, unlike under Roman Law, obligations are 
extinguished in Roman-Dutch Law by time (3 Grot. xlvi. 2) 

(3) VanDerKeessel doubts the above opinion of Grotius : 
Although the doctrine of Grotius, that prescription extinguishes 
a personal action, not by force of the exception taken but, ipso 

jutey seems to be in accord with the express words of certain 
ancient statute^', yet it is not free from difficulties ; for if an 
action for the principal debt be barred ipso jure by a lapse of 
thirty years, how can the hypothecary action (2 Grot, xlviii. 44) 
against the same debtor remain for a period of forty years ? 

(V.D. K.874) 

(4) Yearly claims are likewise barred. 

(a) Not only so far as concerns the arrems of rents but 
the whole claim itself (3 Grot. xlvi. 5) 

(b) But this prescription must not be held to apply to 
those arrears which have not been due thirty years 
for as many prescriptions are necessary as there are 
yearly payments (V. DerKeessel 875 ; V. DerLinden 275. 

!•. A release without donation is effected by satis- 
faction or ''Rescissio a contractu." 

1 The rexissio is when the parties mutually release each other 
and restore what they had received (3 Grot. xlii. 2) 

UDjrKtei. (a) Qn this rescissio VanDerKeessel $ays: the disso- 

•^ lution of a contract, effected not by way of ^ift, but 

by mutual consent, appears to have a wider effect 
than-^and is different from — the mode in which con- 
sensual oblif^iotift are aaoulled by contrary consent^ 
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for it will apply to any kind of contract, and majj 
always be effected by the restoration of the thinji 
given or the withdrawal of the cause or consideration 
of the contract (r^«w, 833) 

(b) Open at all times to the parties (3 Grot. xlii. 3) 

(2) Satisfaction is the delivery of something, with the consent dt 
the creditor, in the room of that which is due in satisfaction on 
redemption thereof (3 Grot. xlii. 4) 

(a) Not any kind of satisfaction, but only giving in pay- 
ment ^V. D. K. 834) 

(b) Though the creditor must be paid in the same 
thing which is due to him... yet he may agree 
that the debtor shall satisfy him by giving him 
something else ; and this, when completed, is 
equivalent to payment (3 Grot. xvii. 5) 

^5Je%f *'• Restitutio in integrain, (See 4 Voet. i-iv) Tlie par 

rum. ties are restored to tlieir original position 

hj a court ot law on grounds of fear, flraod, 

force, minority, absence, excusable error, or 

prejudice in above halt the value. 

(1) Right of relief on ground of fraud or fear endures to 
30 years ; right to relief on grounds of minority is pre- 
scribed after four years from majority (3 Grot, xlviii. 13; V.D.K. 881) 

(2) Relief is not granted, on the ground of minority, to a 
widow under 25 years of age, who has been injured in 
a contract (4 Voet. iv. 9 ; V. D. K. 879) 

(3) 3 Grot, xlviii. 10, in Herbert's Translation, about relief 
on minors' contracts is thus amended by Lorenz, in his 
translation of VanDerKeessel pp. 296-297, "This is not 
to be understood of contracts which minors enter into 
without their guardians, [Herbert's translation ; indcpendentij 
of their guardians] for these are null : but of those which 
they enter into «//Vi4 their guardians [Herbert's translation: 
without their guardians] or are contracted by the guardians 
alone." 

(4) Voet Uys down that relief is not to be granted to a 
girl under 25 years of age against a promise of excessive 

dowry or marriage gift, though there is Roman Law to the 
contrary, jure Romano restitutionem adversus immodicam lar- 
gttatem sponsa/itiam potuiss impetrari colligt potest (4 Voet. iv. 19) 
VanDerKeessel differs from Voet {Them, 880) 

(5) Prejudice above half. (See above, page 106,) Grotias lays 
down that a compromise may be rescmded on the ground 
of enormis laesio, but this is doubted by VanDerKeessel 
{Them, 896) who cites authority to the effect that a com- 
promise confirmed by voluntary condemnation cannot be 
rescinded. 

19. "Cessio Bonorum' is an act of grace, which is 
ctuioBm^ obtained from the Soyerign, whereby a debtor 

'^'^ is released from prison, and also is not bound 

for the payment of his debts beyond the ex- 
tent of nis means (3 Grot. li. 2) 
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3%idteatae. 



(1) Gessio honorum is an insolvency privilege, abolished in Ceylon 
by Ordinance No. 7 of 1853. 

(2) See 3 Grotius li, and V. D. Keessel 883-895. 
13. Orotlus classifies (3 Grot lix. i. ) *< exceptio rei Jndi- 

catae" (judgement of a court of competent 
jurisdiction) and ''exceptio juri^urandi" (sup- 
pletory oatli in court) as modes of extininiisli- 
ing obligations. 

(1) VanDerLinden thinks this classification incorrect (V. D. 
Linden 277), 



Befinition. 



». 



Kinds of 

Novation. 

Pothier. 

647-549. 



8 Orot. 

xliT. 2. 

Pothier, 

5M- 



PotMer, 606 



Delegation 

dnuble 
noYation. 



(2) 

(a) 



ExcepHo reijudicatae is advancing a sentence in Law as an 
exception against a claim (3 Grot.xlix. ]. 2.) 

ExcepHo jurisjurandi is making an oath in a court by a 
party concerning a matter which is referred by his appointment 
to his oath (3 Grot L. 1) 



X. Novation. 



A 

(1) 

(2) 
(3) 

(4) 



Pothier 
660-654. 



3. 



PctLier 546-569. VanDerLinden 3 Grot, xliii. xliv. V. D. Kees- 
sel 836-837. 46 Voet. ii. 

NoTation is the substitution of a new obligation 
for an old. 

novation takes place : 

When a debtor contracts a new engagemerU with his creditor in 
consideration of being liberated from the former. This is 
novation generally. 

Where a new debtor intervenes and is accepted by the creditor. 
This is called expromission 

Where a new creditor is substituted with whom the debtor 
contracts some obligation and is discharged from the obligation 
with the old. 

When the original debtor, in order to be liberated from his 
creditor, gives him a third person, who becomes obliged in 
his stead to the creditor, or to the person appointed by him. 
This is delegation. Delegare est vice sua alium revm da/re credUort\ 
vet aaijusserit, 

(a) A delegation includes a novation by the extinction of 
the debt from the person delegating, and the obligation 
contracted in his stead by the person delegated 
Where the person delegated is a debtor of the person 
delegating, there is a double novation — of the obli- 
gation of the person delegating, by giving his creditor 
a new debtor, and of the person delegated, by the 
new obligation which be contracts. 

The subject of a noyation. 

(1) There must be two debts to create a novation, one of which is 
extinguished by the substition of the other. 

(2) In case of conditional debt novation takes effect on fulfilment 
of condition. 



(b) 
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(3) NoTation fails to take place on faUure . of condition alsi 
on extinction of original debt before fulfilment of condition. 

^^57 4. Who may make a noTation. 

(1) Those to whom a valid payment may be ttiade can maki 
a novation of a debt. Cut rede sokitw, is ^iam novare firtti 

8 Grot* All parties who are able to contract may make novatiort 

xm,2, (3Grot.xliii2) 

(2) One of several creditors in solido may make a novation, 
tutor, curator, husband may ; but not a minor, ward, wife, 

pothier, s. How a noTation Is made. 

66S-562. 8 

8*4*^* v% (^) ^' ^^ effected by mere agreement in the same manna 

K.835^' as an obligation and especially also by process of Law 

(3 Grot, xliii. 3; Poth. 558) 

loteation. (^) The intention to eflfect a novation must be clear. 

(a) Intention may not be presumed. 

(b) Prorogation or postponement of the day of payment 
is not novation (V. D. K. 836) 

Poiih. £60. (3) The act which contains the new engagement must contain 
^^- something different from the former obligation. New parties 

Poth. 662. is enough of difference. 



*inn^^' (6) A new debtor may intervene and be accepted in his place 
sary. ' Without the assent of the old debtor* Lib&rat me is qui quoi 

debeo promittit etiamsi nelv/t, 

Pothier. 6. Effects Of UOVatioII. (Pothier, 563) 

563. 

(1) The former debt is extinguished. 

(2) Novation of principal debt extinguishes all accessory 
obligations. 

(a) There may be a condition in the novation thai 
co-debtors and sureties should accede to the new debt 

(b) In default of their so acceding novation fails to take 
place. 

(3) Novation of principal debt extinguishes accessor hypoth^ 
cation. Novatione legitime facta U^erantur hypothecae. It may 
be otherwise conditioned. 



Xr, References to Voet's Commentaries. 



The references given below are to some of the Titles 
of Foet Ad Fandectas relating to the law of contract.' 
The edition of Voet used in the preparation of this Iwk 
is the Editio quinta Feneia bearing date 1827, References 
here are to that edition, 2 Vols. 

N.B. As already explamed th3 first Arabic numeral refers to the Book; 
the Roman to the Title ; and the last Arabic fignre to, the Paragraph. 

4. V06t. i. De in vniegrum resOtutianibus. 
Rescission. Relates to the subject of rescission of contract 

4i ¥06t. U. Quod metus causa gesium erit. 

Relates to fear as a ground of ^resoiasion. 
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Wife*3 
contracts. 



4. Voet. iii De Dole malo. cf. 44 Voet. iv. 

Concerning fraud as vitiating contract. 

4. Voet. Vi. De minoribus 25 annis. 

Rescission on gfoutid of minority, 4 Voet. iv. 18. 19. is 
doubted by VanDerKeessel, Thesis 880. 

K.. Voet. I. De rebus credUis, si certum pefatar et de 0ndictione 
On the contract of Mutuum specially, . 

13. Voet. vi. CommodaH vel contra. 

13.. Voet. ViL De pignoraUtia aciione. 

16. Voet. Iii. DeposUi vel corUra. 

IT. Voet. I. MandaH vel contra. 

IT. Voet. il. Pro socio. Partnership. 

18. Voet. i. De contrahenda emHone. 
Contract of sale generally. 

18. Voet. 11. De in diem addictione. 
Relating to better offers. 

18. Voet. Iii. De lege commissoria. 
Defeasible sales. 

18. Voet. Iv. De hereditate vel actione vmdita 
Sale of certain incorporeals. 

18. Voet. V. De rescindenda venditione. 
Rescission of sale. 

18. Voet. vi. De pericuh et commodo ret venditione. 

Concerning buyer's risk, 

19. Voet. I. De adionibus emti et venditi. 

19. Voet. III. De aestimatoria. 

Delivery fcr sale at a valuation. 

81. Voet. I. De aedilitio edicio et redhiUtione et guanti pdnoris. 
Warranty, etc., 

81. Voet 11. De eviciionibus et dwplae stipulations 
Evictions, warranty of title, etc., 

81. Voet. Iii. De exceptione rei vendiiae et traditae. 
Plea of sold and delivered. 

19. Voet. II. Locati conducti. 
Letting and hiring. 

80. Voet. I— V. De pignortbus et hypothecis. 
Pledges and hypothecs. 

88. Voet. vi. De juris et facte ignorantia. 
Mistakes of Law or Fact. 

83. Voet. II. De ritu nuptiarum. 

Wife's capacity to contract discussed. The question of 
consent of parents, guardians and curators in contracts 
dealt with. 

8T. Voet. X. De curatoribus furioso et aliis extra mincr^s dandis. 
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0"*- 39. Voet. V. Vl. De donationibus. 

See above, page 120. 

Coigu(«iig44. Voet. I— V. De exceptionibua. 

4A. Voet. Vli ; 45 Voet. i. De obUgaHomhus. 

46. Voet. i. On sureties. 

Bxtinction^C. Voet. ii. On Novation, 

^'tiowr 4*- Voet. ili. On extinction of obligations generally. 

448. Voet. Iv. On ** release by donation." 

See above, chapter On extiMtion of obligations. 
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Summary of Chief Ceylon Ordinances 
■Relating to Contracts. 



-o4>o- 



^ot«~Seleot illostrative cases are given in ainall type. For a further 
collecion of cases see the next following division of the book. 



Sec 21 of 
No.7Qfl840. 



Suretyship. 
Anton, 61. 



(1) 

(2) 
(3) 



(4) 



Sec 2, of 
No 7 of 1810. 

Interest in 
land. 

Seel, of No. 
21 of 1887. 

Land in 



Signature 
Inr agent. 
8 8. C. C. 
128. 
DiasT. 
Fernando. 

Cinchona 
fruetut 
natwraies. 
88. C. C. 21 
Lee Hedges 
T.Seville 



Simple contracts in writing. 

Promise, contract, bargain or agreement must be in 
writing and signed by party or person lawfully em- 
ployed if it is to be valid 

To charge any person with the debt, default or miscarriage 

of another. 

To pledge movables not already delivered to pledgee. 

To buy or sell movables, of part or whole of which there has not 

been delivery to buyer, or part or full price of which has not 

been paid to seller. 

To establish a partnership when the capital exceed one 

hundred pounds. 

Notarially executed contract. 

Contract affecting sale, transfer, assignment, mortgage of, or 
interest in, immovable must be before a notary and witnesses in 
writing and signed by party or agent. 

But contracts for paddy or chena cultivation for a time not over 
twelve months need not be notarially executed, if the consideration 
be that the cultivator shall give the owner a share of the crop. 

1. The authority to an agent to execute an instrument required 

by No. 7 of 1840 to be notarial must itself he contained 

in a notarial instruments. 



8eeSeo.39 
of Ord.No, 
;,6 of 1877. 



Cinchona must be regarded *as fructus naturdlet since it 
draws its nourishment principally from the soil, (and 
accordingly a contract to harvest cinchona establishes 
an interest in land, and so must be notarial. 



Gregoris v. 

llUeke- 

ratne 
1C.L.B.191. 



3. Money paid under a contract void, under No 7 of 1840 for 
want of a notarial instrument, but not performed may 
be recovered by action. 



■4. A " Planter's share" is an interest in land and cannot be 
acquired except by notarial contract or by prescriptive 
possession. 

5. An agreement, by which an owner of land lets the 
cocoanut trees standing thereon for drawing toddy, and 
which involves a license to enter upon the land for that 
specified purpose only, is not''one affecting interest in land 
and need not be notarially executed. 

Introduction of Englisli Law. 

No 6 of The Law of England isito be observed in Ceylon in respect of ail 

^fg^laSie • contracts or questions relating to maritime matters, bills of exchange, 
g^^^BUis cheques, promissory notes and such instruments, unless there is any 
^ •JtS*^ local ordinance enacting otherwise. 



"Planter's 
share" 

1C.L.B.6, 
Jayasuria 
v.O. L. 
Marioar. 



Fernando 
▼. Themarifl 
2 C. L. R. 

188. 
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interest 

Interest not 
to exceed 
prindiMtl. 



On any contract or engagement any stipulated interest 
at the rate of nine per cent may be recovered, or in anj 
case in which interest is payable by law in the absence ol 
specially stipulated rate of interest. But interest or arrears ol 
interest must never exceed the principal. 



See. 4. 
contract 



abcoad. 



Interest at 
18 per cent 



Local adjudication of questions arising out of contracts made 
abroad is not a£fected by the privisions of No. 5 of 1852^ 

1. Interest at 18 per cent, recoverable, and the Romad^Btrtcft 
Laws against nsary not in force here. 



Interest at 
12 per cent. 

TsTcc 

182. 



Dobch^Law 
of interest. 
6.S.C. C. 16. 



Sec, 58, of 
No.4of|1861. 



Inwritii 



Not reduced 
to writing 



Sec. 60 of 
No. 7 of 1876. 



ChairtAan 
aadoneor 

more 

member to 

sign. 



Sees. 63-68 
ofNo.7of 

- 1887. 

. Chairman 

makes eoa* 

tenets Sec. 

63. 

When con- 
sent of 
standing 
committee 
necessary. 
Sec 65. 

When affix- 
ing of com- 
mon Soal 
and signing 
necesMu^. 
^ 0t 



2. There is nothing in the Laws of this colony which restricted 
the rate of interest recoverable at law to twelve person only. 

3. According to the Roman-Dutch Law in force in Ceylos, 
interest ceases- to accumulate when the amount of interest 
equals the principal. But if a payment or recovery on 
account of interest be afterwards made, interest will agaio 
begin to accumulate until the amount again equals the 
principaL 

Contracts of Registered Companies. 

Contracts required by law to be in zvriting may be made, varied 
or discharged on behalf of the company ** in writing under the 
common seal of the company." Contracts required by Jaw to be tf 
toriting and signed by psLTtles concerned may be made, varied, or dit- 
charged on behalf of the company in writing, signed by any prsoo 
acting under the express or implied authority of the company. 

Contracts which would be valid in law, though made by pard] 
cmd not reduced into writing^ may be made, varied, or discharged by 
parol on behalf of the company by any person acting under thei 
express or im*plied authority of the company. | 

Contracts by Local Boards. I 

A local board may enter into any contract with any uetsoa 
for any work to be done or materials to be furnished for carrying 
out any of the purposes of ordinance No. 7 of 1876.1 
Such contracts shall be signed by the chairman and one{ 
or more members and by the other party contracting; nOj 
contract above the value of Rupees five hundred shaU be' 
entered into until after 14 days previous public notice invitind 
tenders for the work concerned. 1 

Contracts by Muntcipal Councils. 

The chairman may make contracts, on behalf of tl 
Municipal Council, for works provided for in the budget. Wha 
any contract exceeds Rupees five hundred in amount the chal 
man must report it to the standing committee within fiftd 
days after it' is made. Where contract exceeds in amount Rupe 
one thousand and endures for a longer time than the tin 
elapsing between the making of such contract and the end I 
the budget year, previous consent of standing committee mt 
be obtamed. When contract exceeds Rupees one thousand, itw 
be sealed with the common seal, in the presume of the chi 
man or Assistant Chairman ('* authorized by him in that bdiitf 
and one member of standing committee, and signed by tbo 
•* in token of their presence. ^ 
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fingligh Commercial Law in fwee in Ceylon. 

English Law is in force in Ceylon in all matters ** relating' 
to partnership, joint-stock companies, corporations, banking, princi- 
pals and agents, carriers, and insurance. See also No. 22 of 
1866. 

No. 14 of 1865 relates to carriers. 



6C. 7 of No 
tf of 1871. 

rerm, six 

Written 
/ontracts. 



m. 13, of 

No. 22 of 

1871. 

AckHow* 
edgment 
mtist be 
written. 



Prescription in tlie matter of Contracts. 

To maintain an action upon any partnership deed, bill of 
exchange, promissory note, written promise, contract, bargain, 
agreement or other written security (except bonds and hyp otbe- 
cary instruments) it must be brought within six years from time 
of breach, or from time when bill or note shall be due, or from 
time of last payment of interest. 

To take the case out of the operation of the prescription 
enactments no acknowledgment is valid unless it is " made or con- 
tained by or in some writing" signed by the party chargeable 
or by some agent duly authorized in that behalf. Such written 
acknowledgment is evidence of a new and continuing contract. 



Acknow- 
kadgment 
miutbe 
omqiled 
Rh a pro- 
mise. 



)e. 5 S. C. 
C. 02 old 
theory. 



1. To take the case oat of the statute there most be no 
only acknowledgment that the debt is due, bat an 
unconditional promise, or a promise on a emiditioii 
which has been fulfilled, to pay the debt. 

2. The old theory of presumption of payment from lapse 
of time was abandoned in Tatmer v. Smart (^B* & C. fl03). 



Relating to Deeds 

Are No. 7 of 1840, about execution of deeds. 
No. 2 of 1877, about notaries and deeds. 
No. 6 of 1866, about registration of deeds. 

See No. 7 of 1853 for deed of composition, 
of arrangement. 



and deed 



Harried Woman's Property 



Uf. 15 of 
1876. 



Sec. 9. 
rife's im- 
■ovables 



Sec. 10 
lfe'8 earn- 
ings. 

Wife's 
wets etc. 
lee. li. 



There is no community of goods. 

Wife's immovable property is her separate estate and 
is liable for husband's debts or engagements unless they are 
nin connection with such property. To dispose of it inter vivos she 
must have husband's written consmt, but she may imU it away withattt 
his consent ; wife's wages and earnings form her separate property, 
independent of husband's control, debts and engagements. She may 
dispose of them as if she were a feme sole. Wife's jewels, implements 
of trade and agriculture form part of her separate property, 
independent of husband's control, debts and engagements. She 
may dispose of it inter vivos with husband's consent, not neces- 
sarily written, but she may will it away without such consent 
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Wife's mort* 



_ilva V. 
1>a88aiia- 



yake. 
L.R.U 



2C.L.I^123. 



Per Law- 

rie, J. 
2C.L.R. 123. 

laine. 

Wife's liabi. 

lity for hus- 
band's 

debt8.2C.L. 
B. 132. 

Boman 
Dutch-Law, 
wife's right 
to sue alone 
2 S. C. R.a04 

Wife's share 
common es- 
tate liable 

for hus- 
band's ob- 
ligations ea^ 

eontmctu, 

8.S.C.C.24. 

FeUingeif's 

eate doubi 

ted. 

Civil Proce- 
dure CkMle. 

Sec. 601. 



1. Where a wife mortgages her iflamovlible property with* 
out her husdand's written consent, the creditor cinnot 
even recover the money due on the bond, inasmoch 
as the general personal incapacity of a married woman 
to bind herself by contract renders the instrument iD* 
operative even as a simple money bond. 

A married woman now, as before the passing of Ordi- 
nance No. 15 of 1876, cannot bind herself by execut- 
ing a money bond. 

3. The property acquired during marriage by a husband 
and wife, who are govern^ by tne The$aw<Uamt^ 
remains liable for the debts incurred by the husband 
during marriage, notwithstanding a subsequent decree 
of divorce a viensa et thoro, 

4. By the Roman-Dutch Law, a married woman trading 
openly with her husband's consent can sue for the price 
of goods sold and delivered without joining the husband 
in the suit. 

5. Where a husband incurred an obligation ex contractu, 
notwithstanding that he might have been criminally 
prosecuted for embezzlement, it was held that the wife's 
sJiare of the common estate was liable to be sold in 
satisfaction of such obligation. Felsinger^s case in 
Ramanathan's Reports (1861) p. 94. doubted. 



SivilProce- 
ure Code. 

Sec eo0,«ia 



Sec. 91 of 

No. 14 of 

1895. 



See Taylor 
405,406. 



Sec. 92. 



Sec. 98. 



Sec. 94. 



Sec. 95. 



Wife's separate estate liable for costs in a divorce action. 

A separated wife is considered feme sole as regards her pro- 
perty, contracts, torts and right to sue, and being sued. 

Ob the subject of:— 

Lotteries, see No. 8 of 1844. 

Gaming, see No. 17 of 1889, j 

Brokers, see No, 15 of 1889, part 2, 

Pawnbrokers, see No. 8 of 1893.) 

Evidence in matters of contract, under the Evi- 
dence Ordinance. 

Where a contract is reduced to the form of a document or 
required by law to be reduced to the form of a document evidence 
of it must be the document itself or secondary evidence of 
its contents. 

Reduced to the form of a document : See Taylor section ^ 
(Seventh Edition), and Cunningham on the Indian Evidence 
Act pp. 240-242. 

In sections 92-99. of the Evidence Ordinance the foHowing 
subjects are dealt with : 

1. Exclusion of oral Evidence to contradict, vary, etc. i 
proved documentary contract. 

2. Exclusion of evidence to explain or amend ambigaott 
document. 

3. Exclusion of evidence against application of docameit 
to existing facts. 

4. Evidence as to clocument unmeaning in reference to 
<;.\istin2 facts. i 
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Seo. 90 5. Evidence as to application of language which can 

apply to one only of several persons. 

g^ 6. Evidence as to application of language to one set of 

facts, to neither which the whole correctly applies. 

Sec. 03. 7. Evidence as to meaning of illegible characters* 

8. Parties able to give evidence against varying teimi 
of document. 

See Tayl(yr on Evidence, sections 391436, 1038, 1109, 1164, 1163. 

See Cunningham^ pp. 236-280, and above, Outlines of Rngliih 
Law^ Ch, xviii. 



Select Illustrative OEYjiON Rulings. 

o-fro 

A"©^.— For a further collection of cases reference may be made to Mr. 
Tiruvilangam's new " Digest " now being published in parts. The following 
is not an exhaustive collection of cases beaiing on the subject of Contracts, but 
the summary of a select few rulings. Cases relating to Gifts, Leases, Partnfrship, 
Agency and Negotiable Instruments are not included here. In the belief that the 
reader will no doubt consult the original reports, the cases are cited byjeference 
to the page and not to the case-name. The following Law Reports arc referred to ;— 

Ramanathan's Reports, 1820-83. 

Marshall's Judgments, 1833-36. 

Morgan's Digest, 1833-47. 

Austin's Reports, 1833-69. 

Ramanathan's Reports, 1843-55. 

Lorenz's Reports, 1866-69. 

Ramanathan's Reports, 1860-62. 1863-68. 

Vanderstraaten's Reports, 1869-71. 

Grenier's Reports, 1872-74. 

Ramanathan's Reports, 1872, 1876-76. 1877. 

The Supreme Court Circular, 9 vols. 

The Ceylon Law Reports, 3 vols. 

Wendt's Reports, 1882- 83. 

The Supreme Court Reports, 3 vols. 

The New Law Reports. 

Accord and Satisfaction. 

[orgaii,280. (1) Although satisfaction and payment as well as w4-off may 
be pleaded and proved in discharge of a bond or other 
specialty, still the payments must be notified specifically and 
must be of a liquid nature. 

organ, 287 (2) A plaintiflf cannot sue out execution after taking the defen- 
dant's boiid for a part of the judgment in satisfaction of the 
whole. 

Agreement. 

oivaa, 187 (1) Mutuality in an agreement rpay be presumed though the 
defendant has not. signed it. 

organ, 240 (2) In an action for work and la^bour when the defendant pleaded 
a written agreement, and that one of the conditions thereof had 
been broken by the plaintiff but refused to produce the agree* 
roent, judgment was given for the plaintifft 
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lor., SO. (3) An agreement to change one's religion in consideration of 
marriage is void. I 

Lor., «7i. (4) An agreement whereby several persons agreed to sell and deli- 
ver all the arrack distilled in their respective distilleries, for 
payment to be made to each for the quantity delivered by 
him held to be a joint-agreement, so tnat the vendor cannot 
sue any one of the vendors for non-delivery of the arrack 
distilled by him. 

^«^^^^») (5) An agreement made by defendant, in consideration of plain- 
tiffs agreeing to forego taking criminal proceedings against de- . 
fendant's child is illegal, 

Ram.,(i877.) (6) An agreement between A and B to divide in certain pro- 
^' portions the fish to be caught by them, though legal, was held 

unenforceable, because, as there was no period of its en- 
durance fixed, its duration depended on the mere will of 
the parties, and any of them was able to rehire from it at 
pleasure* 

8.C.B. 61. (7) A agreed to marry B's daughter in consideration of B's con- 
sent to the marriage, but B subsequently proposed that 
. daughter in marriage to C. It was held that the last foct 
did not amount to a breach of B's contract with A, 

Appropriation of Payaiento. 

Austin, 5. (1) The general rule is that, in the absence of special agreement, 
the creditor may apply the money to any account 

Bam.. (1872. (2) When a person, indebted on two accounts, made a payment, < 
^•'^ ^^^* it was held that to constitute a legal appropriation under the 

Roman-Dutch Law, either by creditor or by debtor, the ap- 
propriation must be made at the time of payment and not I 
after. When evidence was doubtful as to such appropri-i 
ation, and when defendant was indebted on two notes, ooi 
one as maker and on the other as endorser, it was held that 
payment should be appropriated to the former as the debt 
most burdensome to the debtor. 

(3) See above under Muxims, p. 102, and under OuUines of Banm- 
Duich Law, p. 134. 

Bailment 

Moigaa, (1) A bailee who is not to receive any remuneration for the 

**^* custody of the property is not bound to take that scru- 

pulous care of it which would otherwise be required of him. 

*^"** (2) A pawnee is bound to use ordinary diligence in the care 
and safeguard of the pawn ; and if the same be stolen 
from him or lost without his default, he cannot be I 
held liable. 

2 Lor., 114. (3) A pawnee is not liable for the value of the goods pawned , 
to him without his default. Though not able to recover { 
goods, he may yet recover amount lent on them. 

s Lor., itf. (4) Where an animal left with the bailee had fallen into his 
well and died, it was held that the burden of proving 
that the well was properly fenced round lay on the bailee 
to support due diligence and care on his part. 
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i*^^»A*^* (5) The person to whom anything is lent gratuitously is bound 
*' to return it in the same original state, unless prevented 

(burden of proof is on borrower) by irresistible violence 
or unavoidable misfortune. 

^"•Ve!)'©! (6) Where goods are deposited with another for safekeeping, 
whether the bailment is gratuitous (despositum) or for re- 
ward {locatio operis faciendi), the bailee is discharged from 
liability, if the goods be lost by house-breaking and rob- 
bery and not through any want of reasonable care on his part. 

Bonds, (See Tiruvilangam's new ^^ Digest/' part iii.) 

Mor., 103. ^ij ^ bond, though not executed before a notary, is valid as 
a personal security from the debtor, though it passes no 
interest in, or does not act as incubrance on, land. 

Mor^ 28S. ^2) Where the plaintiff sues on a bond with a penalty, the 
Court may decree interest (which is nothing more than 
a legal penalty) though not claimed in the libel. 

Mor., 287. (3) Constructive delivery of bond is sufficient. 

3 Lor.» 303. (4) Judicial bonds need not be notarially attested. 

^^)'i6i*^ (5) Bonds in Ceylon stand on the same footing as simple con- 
tracts in England, and want or failure of consideration may be 
proved by other evidence. Parol evidence is not admissible 
to contradict the instrument, but may be to shew circumstances 
under which it was enlred into. (See above. Outlines of 
, Roman-Dutch Law, excepfio non numeratae pecuniae.) 

*2Lor^'6.^ (6) The rule of Roman-Dutch Law requiring the plaintiff to 
prove payment of consideration in an action on a bond less 
than two years old is not in force in Ceylon. 

SLor.. 73. (7) To an action on a bond the defendant may plead that it was 
granted in consideration of advances to be made, but which 
have not been made. 

3 tor., 267. (8) Burdeu of proof of consideration is on the defendant. 

3i:.or.»i48. (9) There is no rule of law which prevents the attesting wit- 
ness to a bond from being called to state, and being credited 
in the statement, that he saw no consideration pass. 

Composition. 

fiSS^M * Under the Roman-Dutch Law a creditor may make a release 

of the whole debt without consideration, and the release will 
be operative unless obtained by foul means. One creditor 
may give up part of his claim on consideration that another 
should do the same. 

Consideration. 

**i^' (1) Mutual consent oi two parties is sufficient to render an agree- 
ment obligatory on both; 

(2) Where a deed of sale expressed clearly the receipt of consi- 
Ram. P8t3. deration, the plaintiff was not allowed to shew non-payment 

56.) 20. ' of consideration in contradiction of the d^ed. 
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2 Lor., 106. 


(3) 


1 Lor., 123. 


(4) 


Wendt, 276. 


(5) 


Vimd.. 192. 


(6) 


Ram., (1862- 
68,) 46. 


(7) 


Ram.,(1872» 
76-76,) 129. 


(8) 



2 Gren, 
(1878), 42. 



6S.C.C.71 

following 

Cookv. 

Wright 1 B 

and S. 599. 

8S.C.C.132. 
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A contract to teach devil-dancing is not contra banas mcret^ 
and the reward stipulated for may be recovered by action. 

Withdrawing a complaint for assault is not an illegal consi- 
deration for a promise to pay money. 

Forbearing to take criminal proceedings against a thief is illegal 
consideration, 

A past marriage is no consideration for a contract. 

Contract based on an agreement that one of the parties should 
break his piomise of marriage with a third party is illegal. 

Where a Sinhalese woman sued a Mahommedan man on a 
contract which vas for future cohabitation, it was held 
that, though by section 101 of the Mahommedan rules 
of 1806, a contract of concubinage is legal, yet where the 
party suing was a Sinhalese, the contract came under the 
Roman-Dutch Law by which a contract of concubinage 
is void. 

(9) A contract by which one person agrees to improve and 
cultivate land, in consideration of a promise by another to 
give him a lease thereof, requires to be notarial. 

(10) An agreement to compromise a claim about which the parties 
differed is based on the good consideration of such 
compromise. 

(11) The acceptance of a promissory note for a smaller sum 
than the judgment debt is a valid consideration for the 
assignment of the judgment. 

(12) Where land was conveyed "out of free will and affection" 
by A. on his son's marriage, and latterly B. claimed the land 
on a subsequent conveyance by A. purporting to be made *• for 
money value," it was held that the son and his wife were not 
estopped from shewing that the first conveyance was made 
"for the valuable consideration of their marriage." 

(13) Parts of the contract being void for impossibilily of perfor- 
mance the whole contract is incapable of supporting a suit. 

(14) An agreement in the nature of a compromise, but not a bare 
agreement without consideration, to take a lesser sum in full 
satisfaction of the debt is binding and debars the recovery of 
a greater sum than the one so agreed upon. 



English and Roman-Dutch Principles. 



Bain.,(lS20- 



Uuii.,(] 

83.) 81 



(1) The laws of contract, except in a few unimportant points, arc 
the same in principle in both the English and Roman-Dutch 
Laws, and as all property in Ceylon falls under one descrip- 
ton, nearly the same law of contract or of possession applies 
equally to a bale of goods or to property in land. 

Wendt, 297. (2) Thc English Law distinction between contracts under seal and 
promises not under seal has no place in the Law of Ceylon. 

Mown^ (3) The distinction between penalty and liquidated damages, 
^ peculiar to the Law of England, does not obtain in Ce;loo. 
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6S.ac.,p» (4^ Under the Roman-Dutch Law (as held in JfH(^mnesekara 
V, Tatham, 3 Grenier, 1873, 31) a gratuitous agreement to release 
a debt or part of it is a good defence to an action fox the 
debt. The general rule of English Law, as settled by Cu7(Aer 
V, Wane and other cases is to the contrary. We must take it 
now as settled English Law that a bare agreement to release 
ciarance, a debt on payment down, or by instalment, of a lesser sum 

itc!L,R.ii. (the case not being one of compositon with a common debtor) 

is not binding in law. In Fodi.r v, Dawber (see above 
Illustrative English cases) it was ruled that the obligation on a bill 
of exchange or a promissory note may be discharged by 
express waiver, and in Wkhremesekera v, Tatham Sir Edward 
Creasy seems to have regarded this as ruling that no con- 
sideration was necessary. 

^* ^'91!* ^" (^) -P^ Withers, J. — I was certainly under the impression that 
payment made by a person under a contract with which be 
could not be charged for want of evidence to satisfy our 
statute of frauds should be regarded as a voluntary pay- 
ment, and therefore not recoverable in a court of law. Such 
I understand to be the tenor of English decisions. How- 
ever, it has been ruled otherwise by this Court in 2 Grenier 
(1873-74), p. 34. Sitting alone I follow that decision. 

Implied Contract. 

^gj^^» (1) If an express agreement be proved to have been entered into, 
a party cannot, on failing to show performance of it on his 
part, give up such express contract and have recourse to the 
obligation which the law would have implied in the absence 
of any express agreement. 

MaraiL,46;. (2) In order to defeat a claim on an implied contract for the value 
of services by setting up an express contract, such con- 
tract must be shown to have been entered into by both par- 
ties and must not be left to mere presumption or inference. 

Morg., 30. ^3) The law implies a contract where there is no agreement in 
express terms. 

sGren., (4) An implied contract may be gathered from conduct of, and 
^* *' ^^' correspondence between, parties. 

I CLR^.* (^^ Where one person is compelled to pay money which another 
!G.'l.'b.12o.' is compellable to pay, the law implies a promise that the lat-^ 

ter will repay it. Such implied promise is independent en- 
tirely of any express contract of the parties by way of 
guarantee, indemnity, contribution or otherwise. 

Interest. 

vand., 67. (1) Compound interest on a bond is not allowed. 

aam..(i872. (2) Compound interest is illegal and cannot be recovered even 

rs^re,) i89. though expressly stipulated for. 

The usury laws of Holland, being in their nature merely local 
enactmerts and unsuitedto the condition of affairs in Ceylon, 

' Ju^^^** were not introduced by the Dutch, and were not in force 

iffaiiutone. during their rule in Ceylon, and therefore any rate of interest 

stipulated for could be recovered 

(3) See above, p. 144, 
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Joint Obligation. 

N.L.R.. (1) Upon a joint contract where there is no partnership between 

^^' the co-contractors, and one of them is dead, the liability to 

be sued survives to the surviving co-contractors alone, 

and not to them together with the legal representative of the 

deceased co-contractor. 

^^i^ (2) Where several creditors joined together in suing upon a 

joint contract all are bound by the act of one ; and, therefore, 
payment to one of several joint plaintiffs of a joint debt in 
respect of which such action is brought constitutes a 
payment to all. 

Minor Party. 

^)24o?^ (1) When an adult and a minor were defendants in an action on 
a contract, and the original Court considered the contract bad 
as a whole, being bad in part owing to the minor, the Supreme 
Court ordered the action to be proceeded with against the 
adult defendant. 

(is^Tio ^^^ Where a father ratifies or directs a contract entered 
* into by his minor son as the father's agent, the father may 

sue for a breach thereof. If the son, however, acts indepen- 
dently, he may sue by guardian. 

868. '* (3) Under the Roman-Dutch Law a minor could not bind him- 
self without ihe consent of his father, except with regard to 
certain kinds of property. If he contracted, his contracts 
would not bind him, although, if they were beneficial to the 
minor, the other party would be bound (1 Censfura Forenm 
ix. 5). A contract entered into with the authority of his 
father would bind the unemandpated minor, subject, how- 
ever, to his right, in certain cases, if the contract was a d& 
BoHwr.cJ. trimental ore, to the remedy of restUuito in integrum. This 

remedy is not available in cases where a minor practising a 
trade or profession incurred liabilities in the course thereof 
{Senible, per Bonser, C. J. Trading is not of itself suflBcient 
to emancipate a Jilius familias so long as he lived under the* 
father's roof). Where a minor and his father, trading together, 
had granted a joint and several note, it was held that the 
plea of minority was not open to the minor, as the note must 
be presumed to have been made with the father's consent. 

8C.L.E.,e7 ^4) In an action on a contract of lease between minor's curatrix 
and promisor it was held that the minor could not sue having 
been no paity tc the contract but the curatrix should 

Notice to Hunietpality. 

&8 C.C ^ Mtinioipalty is entitled r either to the notice of action nor the 

m * limitation of time within which section maybe brought in an action on an oUi* 
gation ex contractu, 

I 

Payment under a void Agreement. 

asTsfw' Money paid in pursuance of a contract, which is void under 

JC.L,B.1M. Ord. No. 7 of 1840 for want of notarial execution, but whichis 

not performed, is recoverable by action. 
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Pawn. 



Ci:.,8i. (1) The period of limitation does not run against the right of 
action to redeem a pledge so long as any debt remains due 
upon a pledge, 

^iSf * (^^ Where A, borrowed B.'s jewellery and fraudulently pawned 
them with C. without notice to C, of the loan, the Supreme 
Court, finding the Roman-Dutch law on the point uncertain, 
followed the rule of the English law, and held that the owner 
of the jewellery could recover them without paying the debt 
due on the pawn. 

^luantmn Merait. 

a.c. 46. ^» executed a mortgage bond in favour of B„ and assigned 

it to C. By a collateral agreement between A, and B. the 
bond was not to take effect until the completion of a certain 
work by B. B, failed to complete the work, flirfrf, that the 
assignee could not recover upon the mortgage even to the 
extent of a gmrUum meruit for work done. 

Resdfigdon, Restitution. 

:.c., 76 (1) One side alone could not rescind a contract, nor would a 
mere breach by one party give a right to the other to rescind 
it. When a breach of contract was accompanied with an 
intimation of an intention of not proceeding further with it, 
it was held to be at the option of the person with whom the 
contract was made to elect to rescind it 

OJU, 1. (2) The remedy of restitutio in iniegram is available in all cases 
sivmI where the contract can be shewn to have proceeded in total 

[j^ ^ misconception. The cuMo redhibiiio et gmnti minoris for the 

oet i-7. rescission of contracts of sale cannot be applied to letting and 

hiring. 

SMe. 

c.a, (1) Where goods inferior to or different from those contracted for 

^^^ were delivered — and the buyers, though it was agreed that 

they should have facilities to inspect the* preparation of the 

goods, were unable to inspect aU, — it was held that caveat 

emptor was inapplicable, and the sellers must pay damage. 

.C, 8& (2) When a firm in India supplied a firm in Ceylon with a particular 
description of goods at a fixed price as ordered, it was held 
that the Ceylon firm could not repudiate the contract or re- 
fuse to accept delivery on the ground that they had in- 
tended to order a different description of goods. 

COOL (8) To say that a horse ''has never been tried in harness but 
is a good saddle horse " is not a warranty that he will 
go in harness ; but if wilfully false within the knowledge 
of the person so stating, it is such a misrepresentation 
as entitles the buyer to avoid the sale. 

U B (4) By the Roman-Dutch Law there is implied in every con- 

^' tract of sale of goods a warranty by thjB vendor that the 

purchaser shall have the absolute and dominant enjoy* 
ment of the goods. But before the purchaser can recover 
damages for the breach of such warranty, .or claim back the 
price, he must suffer eviction by the judgment of a compe- 

T 
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1 8.C.B.,201 



Per 

Withers,. J. 
2 N. L.R. at 
pp 101-102. 



Vamn 
pwsesHo, 



tent Court that the goods were the property of some thirj 
party. Such judgment is not binding on the vendor unles 
he is called upon to warrant and defend the purchaser's titlj 

(5) Where a purchaser of land sues the vendor on a breach of e3 
press warranty of title, and fails to establish such exprei 
warranty, he cannot avail himself of the warranty implied tj 
the Roman-Dutch Law. 

(6) The contract of purchase and sale is completed as soon as tb 
contracting parties are agreed upon the thing to be sold an 
the price to be paid (4 Cemura Forensis xix 1). This contract- 
I am speaking of the Roman-Dutch Law — need not be i 

writing Our local laws have, however, modified tH 

Roman-Dutch Law relating to the sale of moveables. (Se 
section 21 of Ordinance No. 7 of 1840.) A contract con 
plying with that requirement becomes complete, but th 
nexus of the contracting parties is not dissolved until bo( 
the article has been delivered and the price paid or satisfied 
It is true that the risk of the article sold is with the purchase 
as soon as the contract is complete, but the artid 

does not become the purchaser's own till he hj 
secured the vacua possessio of it by delivery, and ha 
paid the price, or, if the contract is in writing, 
granted the payment of the price. It is clear that unless 
buyer has the mcu<i possessio of the article he has not the 
dominium over h {see Befvnck'sFod, pp, 19, 30,112, 136, 17^ 
179, notes). Tradition is the effective way of giving vacva posse 
sio, and that may be literal or symbolical and fictitious. It i 
literal if the thing is given into the hand of the purchaser, 1 
is symbolical if the key of the room in which the article 
PoTChase is sold is handed to the purchaser ; if the purchaser puts hi 

and pledge. mark On things very heavy of draught ; if the things are pointe 

out to the purchaser in his sight {tradiiio longae manus) ; or i 
the purchaser has the things in his custody and control at th 
time of the completion of the contract by leave or autborit 
of the vendor (2 Censura Forensis, vii. 1 ; 4 C. Forensis xix. 1 
41 Voet i. 34 ^Bervndc's Voet, p. 141, note). There must, ho? 
ever, be a delivery which transfers the vacua possessio, if th 
purchaser is to acquire a better right to the thing than 
pledgee of the same article under a registered contract i 
writing without possession. A contract of pledge creates 
jus in re which a contract of purchase and sale does noi 
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D.C. 

Colombo. 
C. 6607. 

s. c, 

Minutes, 

Jan. 21, 

1896. 



Per 
Withers, J. 



Specific Performance. 

Both by the Roman-Dutch Law and by a long series c 
decisions in our Courts the doctrine of specific perfonnanc 
of contract had been recognised as part of our Law. Ft 
Lawrie, J. — Our Courts in Ceylon are Courts of Equity, and 
do not doubt that they have power to interfere and decre 
specific performance of agreements, I for one may say that fc 
many years I have regarded the chapter on specific pei 
formance in Stori/s Equity Jurisprudence as applicable 
and as of authority, in Ceylon, The right specifically U 
compel a person to give something which be has promisee 
to give, or to do something which he has promised to do 
has been frequently recognised in our Courts, If the thinf 
cannot be given or done, then its equivalent, id gwd creditor^ 
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interest p-aestationem fieri, is exacted. The principle of 
compelling the specific performance of a covenant to sell a 
piece of land has been distinctly recognised in D. C. Negombo, 
14,007, (S.C. Minutes, Nov. 19, 1886), The Civil Pro- 
cedure Code, sections 331 et seq., takes this law for granted. 
See Herbert's Gh-otius p. 300 ; Morgan and Beling (1837), 
p, 145 ; and Grenier (1873), p. 39. 

Saretyship. 

ir., 264. (1) A surety may compel the creditor to discuss the principal 
debtor's property, whether specially or generally mortgaged, 
even when the creditor has purchased it for valuable consider- 
ation from the debtor. 

'., 286. (2) A creditor paying a mortgagee is entitled^to stand in his place 



., 300. 



without cession of action. 



., S19. (3) A surety to the Crown, paying principal's debts, is entitled 
to the rights of the Crown, without there being cession of 
action. 

., 243. (4) A cession of action can be grsLnttd pendente lite. 

ic,228. (5) A co-obligor, pending his action for contribution, having 
obtained a cession of action, is entitled to the creditor's rights, 
on proof of payment of debt. 

a,i67. (6) It is essential to the validity of a guarantee that the consider- 
ation for it should appear expressly or by any necessary 
implication from its terms. 

D.,147. (7) Undue, though not wilful or intentional, concealment of 
material facts discharges the surety from his obligation, 

c;.,i96. (8) Writ of execution against a surety may be moved for in the 
i^^' case in which judgment was obtained on the debt without a 

new action. 
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Master and Servant in Ceylon. 



-04JK)- 



This division of the bock is devoted to a collection and anand 
ment of the most important rulings of the Supreme Court on the li 
of Master and Servant in Ceylon. With two exceptions all ti 
decisions herein collected relate to the Labour T.aws as affectit 
planters. There is only one reference to Ord. No. 28 of 1871, and i) 
the other references are to the three Labour Ordinances No. 11 of 18^ 
No. 13 of 1889, and No. 7 of 1890. The usual abbreviations areus« 
in referring to Reports. In the treatment of the Orwell Coaly (k 
lengthy quotations are made from opinions which, however importa 
in other respects, have not the binding force of law, but no apoM 
is needed for those quotations. The arrangement is under the followu 
heads alphabetically: — 

Iftdrix to Breach of Contract by Employer, p. 156. 

headings. Character in Servant's Register, p. 157. 

Employer's Right to Punish, p. 157. 

Journeyman Artificer, p. 157. 

Liability of Estate Owners, p. 158. 

Liability for Servants' Acts, p. 158. 

Misconduct, as Desertion etc., p. 159. 

Month's Notice to Clerk, p. 166. 

Monthly Service, p. 166. 

Not Servants, p. 167. 

Period of Absence, p. 167. 

Prosecutor, p. 167. 

Re-engaging, p. 167. 

Rescission of the Contract, p. 168. 

Seducing from Service, p. 170. 

Transferring Service, p. 170. 

Wages Unpaid, p, 171. 

WriUen Contracts, p. 173. 

Over against each such main heading is given, as far as it . 
possible, the exact section of the Ordinance bearing on the subjed 
The marginal notes are not meant so much to be summaries as h^ 
towards easy reference. 

Breach of Contract hj Employer (Sec. 4 of Ord. No. ll of isu 

Twimau v The offence created by section 14 of Ord. No. 11 of 18( 

2s!ac!Ti8. springs from breach of contract on the part of the empl(qi 

with an individudl servant; the case of each servant is i 
matter of a separate offence, depending each on its oi 
circumstances, involving the ascertainment from the sem 
the wages due to him, and so on. So a charge by ' 
Befatdi^ to against D. with refusing to paying T. (the kangani) the w^ 

paycocSM' of himself and of 170 coolies, not named, of his gang, i 

^l^ni. held to be limited to the case of the kangani (mly, Setii 

that an employer cannot refuse to pay the wages of a cool 
to a kangani authorized by the cooly to a^ for fhem^ mod 
on the ground that the kangani owes him (the employ 
money. 

Digitized by LjOOQ IC 



im 



Ftterv. 
NeaU. 

% s.c.eM 4. 

Priirfieged 
commairflia- 
Dions. 
Berrant 
cannot 
brine action 
of defama- 
tion against 
master for 
the* 'charac- 
ter^ given. 

Fernando v. 
WdtUm. 



AfUhony v» 

Maclean. 

3 S.C.B.,148 

Servant 
must prove 

malice. 
Bona fides. 



,^-_ ca- 
ses follow- 
ed ; Jenour 
V. Delmege 
(X.R.A.C., 
78) and 
Royal 
Acmarium 
r^arkinaon 
(L.B.IQ.B. 
431.) 



^Charaeter "in Servant's Beglstor (Ocd.. No. 28 of lari). 

(1) When a servant was dismissed from his master's service for 

repeated drunkenness, and the master transcribed, in the face 
of the servant's previous " characters," the reason of his dis- 
charge from service, and the date ; and it was found that the 
master did not so transcribe in malice, and the transcriptions 
were true in fact. Held, that the master's transcriptions were 
privileged communications to persons to whom the servant 
would, in ordinary course, shew the characters, and that an 
action of defamation was not sustainable thereon, 

(2) Entry in a pocket-register as to a servant's character or a 

letter to the Eegistrar of Servants as to the cause of discharge 
of a servant is a privileged communication. 

(3) The occasion of a master entering in the pocket-register of a 

servant the cause of discharge of the servant and the 
servant's character is a privileged occasion. When the occa- 
sion is privileged, bona fides must always be presumed, and the 
onus of proving malice and absence of bona fides rests on the 
plaintiff. 



Ajjpoo 
Singho y. 
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P.O., Hat- 
ton, 18988. 
Dictum of 

Lawrie, J. 

lAwrie, J. 
does not 
condemn 
the custom 
of marking 
siek. though 
he thinks it 
is not legal. 



Employer's right to Panish. 

(1) A master has no right to stop any portion of his servant's 
wages for misconduct. 

(2) For a superintendent to mark coolies " no name" or " half 
pay" as punishment for alleged want of care in their 
work is to arbitrarily fine them. This is illegal. 



(3) Arbitrary deprival of pay is illegal. By the custom of 
the Planting districts the punishment of marking "sick" 
or giving only half a day's name has been adopted as 
the best means of preserving discipline and of ensuring 
a fair day's work. (This is instead of the severe punish- 
ment of dismissal allowed by the law.) " I do not say 
this is strictly legal, but I hesitate to condemn it because 
it may be so universal and well-known a custom that 
it now forms an understood condition of the contract 
of service of Tamil coolies." 



Joarneyman Artificer. 



Samuel Ap- 
puv.QaJbnd 
6aC.G.,l«0. 



(1) Where the complainant entrusted the defendant with a 
watch to be repaired, and the defendant, who was a 
clock repairer by trade, took the watch to his own house 
of business for repairs, but failed to complete the repairs 
or to return the watch. Held^ that those facts did not 
constitute the defendant a "journeyman artificer" so as 
to render him liable to a criminal prosecution under 
Sec. 11 of Ord. No. 11 of 1865. A "journeyman artificer" 
Meaning. means an artificer in the regular employ of an employer. 
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1 Grenier 
1873X p. 98. 



wmiiiik. (2) "Journeyman artificers" in Ord. No. 11 of 1865 means 
8aL.B.,47. all skilled workmen in the regular employment of an 

employer, not being in-door servants nor out-door labourers, 
who are by law presumed to work by the day for day's 
wages, including those who legally contract to work and 
serve for a longer time. A machine ruler in a printing 
office, who has entered into a contract of monthly service, 
is a journeyman artificer within the meaning of the Ordinance. 
In P.C. Gampola, 25,204, Creasy, c.j., held that a man was 
a journeyman artificer, although he had contracted to serve 
for an indefinite period, namely, until he had repaid an 
advance. If an artificer who enters into such an indefinite 
contract is liable to punishment imposed on ** journeyman 
artificer" by Sec. 11, much more is an artificer liable 
who enters into a definite contract of monthly service. 

LiaMlity of Estate Owners etc (From Siebel's collection 
of cases.*) 

'^sS^^ILn' ^^^ Where the owner of the estate supplies superintendent 
D.a^dy, with funds, and the latter has no right to pledge the 

*^»f*^.^' owner's credit, the owner is not liable. 



1, 1866. 

niany.Blae' 

kett. 

D.C. Ke- 

ealle, 2,682, 

Junell 1876. 

Sinnya v- 

Oibson. 

D.C. Eandy. 

66,704. 

Nov. 17, 

1876. 

Naeketty. 

MUne, 
D.C. Kandy 

64,666 
Nov.12,1875. 

ElpjfdnsUme 
x.Batutead. 
D.C.Kandy, 

64,648. 
June 2 



(2) Where the owner keeps superintendent supplied with funds 

and gives no authority, express or implied, to superin- 
tendent to take goods on credit, the owner is not liable, 

(3) Where the owner does not keep superintendent supplied 

with funds, but is himself settling accounts, the supernUen- 
dent is not liable, 

(4) Where coast advances have been made bona fide, though not 

very wisely, by the superintendent, the loss should fall 
on the estate and not on the superintendent. 

(5) Estate proprietor setting fire to a clearing is responsible 

for consequences. Negligence is presumed. 

N,B. — The above are all rulings of the Appeal Court. 



Liability for Servants' Acts. 



Mdlhami*9 

eau. 
4IS.C.C. 186, 



Uwti\ 
'tnway. 
IC.L.R.,27. 



Northway 



Blaster not 
liable crimi* 
nally for 
senrantB* 
acts Innlesfl 
the acts of 



(1) A. had control over an estate and over B., who was employed 
under him. A. gave B. orders to shoot trespassing cattle, pro- 
vided he could not catch them. B. shot C.*s buffalo without 
lawful excuse for doing so. flieW, that C. was entitled to re- 
cover damages from A. as B.'s act was within the scope of the 
employment, and an employer is responsible for the tortuous 
acts of his servant even though done contrary to his duty to 
his employer. 

(2) A man may be civilly liable for a misfeasaanee of his servant 

done in the course of his employment, but to render him 
criminally liable you must show the mens rea on his pait, 
unless the legislature has thought it proper to enact that the 
master shall be criminally liable even without the mens rea ; 
and, as the Judges pointed out Christoim v. Dovlton (L.R, 
22, Q.B.D. 736) it lies on those who assert that the legis- 



* Sic/bel's Liability of Estate Oumers, pp. 48, A. M. & J. Ferguson, 1877- 
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servants are 
master's or 
unless there 
is express 
legal enact- 
ments mak- 
ing him li- 
able. 

English 



Christolm v. 

Doulton. 

Roberts v. 

Woodwardt 

cited. 



Hunt V. 

Muthan 
4 S.C.C, 8 
Conviction 
for deser- 
tion does 
not neces 
sarily end 

service. 

Jt088 V. 

MuTiasami 
4 S.C.C., 16. 
Want of sig- 
nature does 
not invali- 
date notice. 



Non-de- 
mand of wa- 
ges no wai- 
ver of 
notice. 



lature has enacted such a departure from the general pritl-' 
ciple to make that out convincingly by the language em- 
ployed. As Baron Pollock put the matter tersely in Boberts v. 
Woodward (L.E. 25 Q.B.D. 412) "We know of no instance 
in which a master is criminally responsible for the act of his 
servant, unless he is made so by statute, or unless the act of 
the servant is, from its very nature, the act of the master," 



Newman v. 

Vetanaya- 

gam 

7 S.C.C, 40. 
Reasonable 

cause. 

Scoweroft v. 
Muttusamy. 

8 S.C.C, 86. 
Who IS 

'employer.* 



Powell v. 



9S.C.C.,149. 

Who can 

give orders? 

Orders by 
assistant 
superinten- 
dent. 



Miseonduet, as Desertion, Insolence, etc. (Sec. 11 of 
Ord.No. 11 of 1865.) 

(1) The conviction and imprisonment of a servant under Sec. 11 
of Ord. No. 11 of 1865 for unlawfully quitting his master's 
service does not of itself terminate the service, nor does it effect 
a dissolution df the contract so as to be a bar to a fresh pro- 
secution for a subsequent breach of the same contract. 

(2) Defendant charged with quitting complainant's service. De- 
fendant had sent complainant a registered letter, giving him 
notice of intention to quit service but had not signed the notice^ 
Heldy that the notice was sufficient to determine the contract 
of service though it was not signed. Notice may be verbal, 
or in writing ; no particular form is needed ; may be given 
personally or by authorized agent, all that is required is that 
the servant should communicate to his employer an un- 
conditional intention to quit service at the expiration of the 
warning. The mere fact that the defendant did not come 
for his wages at the expiration of the notice cannot be 
regarded either as a waiver of the notice or an implied re- 
newal of the contract to serve. 

(3) Grave injustice done to coolies serving under a head kangani 
would give the kangani reasonable cause to leave the service 
without notice. 

(4) The fact that a person, as superintendent, has the control of 
the labour force on another's estate is not of itself sufficient 
to make such superintendent the *' employer** of the labour- 
ers on that estate, To prove a charge of deserting against a 
labourer there must be proof of a verbal contract of service 
between such labourer and such superintendent, 

(5) In a prosecution under Sec. 11 of Ord. No. 11 of 1865 it 
must be proved that the order was given by a person whom 
the servant was bound to obey. Where an order was given by 
the assistant superintendent and disobeyed, it was held by 
two judges against one, that the prosecution could not be 
sustained as there was no evidence to show the nature and 
extent of the assistant superintendent's authority over the 
coolies. Clarence J. (dissenting) held it to be a ** notorious 
fact, within common knowledge and not requiring proof, that 
tea estates are cultivated by the aid of coolies working under 
paid * superintendents' to whom is entrusted the responsibility 
of dealing out to the coolies all usual and lawful orders 
necessary to the cultivation of tea estates ; and any such 
paid ' superintendent' or * assistant superintendent' has 'prima 
facie authority to give such orders, and disobedience of such 
otitis IS prima, facie, disobedience of orders in the service of > 
the employer," ^ 
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service. 
Judgment 

OfWQ89r. 

C.J. 



^6) Monthly servant obtained leave for whole of October, ISdO^ 
promising to return to service at the end of that month, and 
failed to keep the promise. Master prosecuted servant for 
unlawfully quitting service in February, 1891. Edd^ that 
the defendant was not in the complainant's service at 
the date of the alleged desertion, on the ground (by Bum- 
side, c.j.) that the contract of service was suspended during 
the month of October by reason of the leave, and was 
therefore not renewed by operation of law at the end of 
that month j and on the ground (by Qarence and Dias, j.j.) 
that the granting of leave of absence for a whole month 
terminated the service, being irreconcilable with the sub- 
sistence of a contract for monthly service. 

(7; An employer of coolies bound by the ordinary contract of 
monthly service is under no legal obligation to make riu 
advances^ and the coolies are not entitled to quit service 
merely because such advances are not made. 

(8) The liability of a minor to punishment for desertion unda: 

Ord. No. 11 of 1865 depends on the age or mental and 
bodily capacity of the minor. The mere fact of minority 
will not relieve minor from responsibility. In the case of 
Alagan v» Alagy the Chief Justice (Sir Bruce Burnside) 
referred to a case (in Ramanathan's Reports) in which the 
dictum of Clarence, j. was to the effect that *' undoubtedly 
a minor may enter into a contract of service so as to 
render himself liable to statutory punishment for desertion ; 
but this assumes that the minor is old enough fairly to 
comprehend the situation and its circumstances.*' The 
decision of Clarence,;., however, acquitted the minor in 
that case, because he was ** a minor and sickly.'' Taking 
the dictum and decision together, it would seem that the 
question in each case would be one oifaet and not oilaw, 

(9) A cooly employed by the P.W.D. to break metal, whose 

pay depended on the quantity of metal he broke, is liable to 
punishment for desertion under Ord. No. 11 of 1865. 
The case distinguished from Suppiahv, Feerappen (8 S.O.C., 53) 
when Burnside, C.j. held that a cooly employed on a weeding 
contract was on job work, and that because that cooly was 
not paid monthly wages at a daily rate, but was paid 
monthly at any daily wage he might earn, he was free tq 
work or not as he chose. 

(10) A tea estate kangany who refuses to obey an order to perform 

manual labour in the reasonable hetieU founded on the previous 
course of business on the estate, that it is no part of his dttty 
to perform such labour, is not guilty of wilful disobedience 
under Sec. 11 of Ord, No. 11 of 1865. 

(11) When a servant is in the custody of the law his service is 

suspended, and he cannot be then said to be in the service of 

his employer. That being so he cannot be found guilty of 
ansolence under Sec. 11 of Ord. No. 11 of 1865, for the 
>uee by him, when in custody, of abusive language towards his 

master. '* To constitute the offence (of insolence) it is 
'essential that it should be committed in the service of the 

employer. I am of opinion that when a man is in the 
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custody of the law his service' is suspended ; he cannot 
during that time be said to be in the service of his employer. 
^^J^^Jy"* Rightly or wrongly — in this case wrongly — the man was in the 

custody of the law ; one might illustrate it by the case of a 
servant, while in a court of justice being tried for an offence, 
pouring forth a volume of abuse against his master ; that 
would be an undoubted contempt of Court, but no one 
could imagine it was an offence committed while in the 
master's service, even although he and all the coolies of the 
estate were in Court." 

(12) March 1, 1896.— Mr. Taylor, Superintendent, Orwell estate, 
gave his kangany tundu at his own request. March 7, 
1896. — Mr T. received notice from 65 coolies of intention 
to quit unless arrears of wages were paid. March 8, 1896.— 
Mr. T,pfoclaimed by beat oftoni-tom that the coolies would be 
paid that day, and when payment was made as announced 
the 66 coolies who had given notice (Mr. Taylor says^ ^^reftised 
to come for their moneys although they were in the lines at the 
time'' March 9, 1896.— The defaulters did not turn out to 
work, and when asked '* to come at once to the store to 
receive their wages, they refused to do so." March 10, 1896. 
— The defaulters left the estate, and Mr. T. instituted case for 
desertion. March 31, 1896. — The Police Magistrate of 
Gampola acquitted them, 

" The men appear to have been on the estate at all events the 
whole of Monday (March 9, 1896). Considering all the cireum- 
tances, and following the opinion expressed by the Supreme Court 
in P.C. Kandy, 24,581, Dickson v. Perera^ I am not prepared to 
hold that the tender of wages by Mr, Taylor as described by him was 
tantamount to payment ; in other words, the defendants cannot be 
considered not to have properly exercised the liberty given to them 
under sec. 21 of Ord. No. 11 of 1895. The case of Sinclair v. 
Bamasamy^ if I judge aright the judgment in that case, supports the 
view I have taken in this case/' 

The Attorney-General refused to allow appeal chiefly on the 
ground, that notice by tom-tom was not sufficient evidence of legal 
tender of payment. The Chief Justice refused revision, although 
Mr. Taylor's counsel stated that there was a point to be determined, 
viz., whether it is legal for a man to demand his pay within a given 
time^ and then purposely absent himself to put it completely out of one's 
power to comply with his demand* 

"The question of what is criminally punishable desertion is 
governed by section 21 of Ordinance 11 of 1865, and sections 6 and 
7 of Ordinance 13 of 1889 as modified by sections 1 and 2 of Ordi- 
nance 7 of 1890. 

According to the first enactment, section 21, a servant cannot be 
punished for desertion, if at the date of the alleged desertion his 
wages were unpaid for a period longer than a month, and if 48 hours 
before desertion he demanded the wages so due, and the master 
refused or failed to pay them. This enactment pre-supposed that 
wages were not only due, but payable at the end of the month. 

Section 6 of Ordinance 13 of 1889, recognising that a month's 
wages became due at the end of the month, made them payable with- 
in the first tbreedays of the ensuing months in the case of a labourer, 
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i,e,, an Indian cooly employed in other than domestic service. In 
thus fixing the time when the wages were payable, this section in 
my opinion may be read as amending section 4 of Ordinance 11 of 
1865 (so far as that section refened to an Indian cooly), which 
merely enacted that the wages of such servants shall be paid noonthly. 
Section 6 of Ordinance 13 of 1889 does not expressly refer to section 
4 of Ordinance 11 of 1865, but I take it that this intention to amend 
or add to the section of the firot Ordinance in this respect, may be 
fairly inferred from the words of the preamble of Ordinance 13 of 
1889 : ** Whereas it is expedient to amend in the particulars here- 
after mentioned Ordinance 11 of 1865,*' and of the 2nd section, 
" This Ordinance shall so far as is consistent with the terms thereof 
bie read and construed as one with the Ordinance 11 of 1865." 
Section 7 of 13 of 1889 re-enacted the proviso of section 21 of Ordi- 
nance 11 of 1865, requiring 48 hours' prior demand of wages by the 
servant, and a refusal or failure by the master, to justify desertion, 
the intention no doubt having been to substitute for section 21 of 11 
of 1865, the proviso in the later Ordinance, so far as an Indian cooly 
was concerned. But this intention has to be implied. 

Section 1 of Ordinance 7 of 1890 made the month's wages pay- 
able " 60 days from the expiration of the month during which sudi 
wages shall have been earned," and section 7 made desertion not 
criminally punishable only in the case where a month's wages had 
not been paid in full within sixty days from the expiration of the 
month during which such wages shall have been earned. It will be 
seen from the above resume of the different sections of our Labour 
Qrdinances that there are two inconsistent enactments relating to 
desertion— Section 21 of 11 of 1865, and section 7 of 13 of 1889 as 
amended by section 2 of Ordinance 7 of 1890. By the former, which 
has not been expressly repealed, and which appears in the last revised 
edition of the Ordinances published by authority, a servant, which 
by the definition clause includes "labourer,** can, if a month's 
wages be due to him, leave service without criminal liability for de* 
sertion, if 48 hours before leaving he demanded them, and his 
master refused to pay them. By the latter the wages are not pay- 
able until within 60 days from the expiration of the month during 
which such wages shall have been earned, and a servant could avoid 
criminal liability for desertion only by shewing that his wages earned 
for a month had not been paid within sixty days after the expiration 
of the month during which such wages shall have been earned. This 
anomaly has arisen from the omission of the legislature to expressly 
declare in section 7 of Ordinance 13 of 1889; that the proviso there- 
in contained was substituted for the proviso in section 21 of Ordi- 
nance 11 of 1865, so far as the latter related to Indian eoolies or 
labourers. 

That no doubt was the intention when the proviso was ^^ 
enacted, but guod voluit non dixit. The result is that the planter is 
liable to be deprived of the privilege intended to be conferred on 
him of making a month's wages payable within 60 days after the 
expiration of the month during which such wages shall have beea 
earned by a demand for wages due before the same are payable. Vt 
the matter was res nova^ I should have given it as my opinion that 
inasmuch as 13 of 1889 and 11 of 1865 were to be read together, and 
the former professed to amend the latter, that when the legislature 
amended section 7 of 13 of 1889 by omitting the proviso, it in- 
tended thereby to deprive the cooly of availing himself of the Hke pro- 
viso in section 21 of Ordinance 11 of 1865. Crinainal statutes are no 
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doubt to be construed to the advantage of those prejudicially affect- 
ed, but would it be a too far-fetched intendment, and would it be 
an infringement of this beneficial rule of construction to say that 
the proviso in section 21 relating to 48 hours' prior demand for 
wages, no longer applies to Indian coolies? In my humble 
opinion it would not. It is a recognised rule of construction that 
the language of every enactment must be so construed, as far 
ds possible, as to be consistent with eveiy other which it does 
not in express terms modify or repeal; but when two 
passages are irreconcilable, the earlier stands impliedly repealed by 
the latter. But I am concluded by authority. In Henly vs. fVellayan 
1 Supreme Court Reports page 136 et seq,, it was held that an Indian 
cooly when charged with desertion, has two defences open to him, 
founded on non-payment of wages ; he has the old defence under 
the Ordinance of 1865 in respect of wages left unpaid for more 
than a month ; but to avail himself of this he must have made the 
demand 48 hours before leaving, and he has also the new defence 
under Ordinances of 1889 and 1890. For the latter defence no ' de- 
mand ' is necessary, but the period during which wages must have 
been unpaid is 60 days. If the legislature intended such inconsis- 
tent provisions to co-exist then cadit questio. But I venture to 
doubt that any legislature could seriously have intended to relieve 
the master by enacting that he has 60 day«' time to pay a month's 
wages, and at the same time enable the cooly to nullify this privi- 
lege by enforcing a demand of wages not payable though due. 

Place the provisions in parallel columns and their inconsistency 
apparent. 

Ordinmce No, IS of 1889^ 
section 6, as amended by Ordinance 
No, 7 of 1890, section 1 :— 

Wages shall be payable month- 
ly within 60 days from the expir- 
ation of the month during which 
such wages shall have been 
earned 

(Whatever this may mean.) 

Ordinance No, IS of 1S89, 
section 7, as amended by section 2 
of Ordinance 7 of 1890 ; — 

No labourer shall be liable to 
punishment for neglecting or re- 
fusing to work or for quitting 
service without leave or reason- 
able cause or for disobedience or 
neglect of duty, if at the time of 
such alleged offence the monthly 
wages earned by him^shall not 
have been paid in full within the 
period specified in sub-section 
(1) of section' 6, (sixty days from 
the expiration of the tiionth dur- 
ing which such wages shall have 
been earned.) 



Ordinance 11 of 1866^ section 

4:- 

Wages shall be paid monthly. 



Ordinance No, 11 of 1865, 
section 21 : — 

No servant shall be liable to 

punishment for desertion 

if at the time of 

such alleged offence his wages 
shall have been unpaid for any 
period longer than a month, pro- 
vided ...that 

the fact of such wages being due 
shall not affect the liability of 
such servant to punishment un- 
>der the Ordinance, unless he 
shall at least 48 hours previously 
to the time of such alleged 
offence have demanded from his 
employer the payment of bis 
wages so due, and the employer 
shall have refused or failed to pay 
the same. 
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Comments 
of the Tim^s 
of Ceylon on 
LabourLaws 

after Mr. 

Bornhorst's 

opinion. 

May 18. 

1806. 



May 21, 
1896. 



In my opinion these are contrarice leges and tlie maxim tM 
ducR contraricR leges sunt semper antiquas abrogatnova applies. How- 
ever, this is the present condition of the law in Ceylon of Planter 
and Indian cooly in regard to the offence of desertion." 

The enactments affecting estate coolies have undergone some 
patching. First, the Ordinance of 1865 was amended by Ordinance 
No. 16 of 1884, which again was repealed by Ord. No. 13 of 1889, 
which purports to deal with the labourers and kanganies " common- 
ly known as Indian coolies" ; Ord, No, 13 of 1889 has been altered 
by Ord. No. 7 of 1890. The 21st section of Ord. No. 11 of 1865 
provides in effect that no cooly shall be punishable for desertion, if 
his wages have, at the time of leaving, been unpaid for any 
period longer than a month, and if, forty-eight hours before 
leaving, he shall have unsucessfully demanded his wages. This 
section is not expressly repealed by the Ordinances of 1889 and 1890^ 
nor can we suppose that there was any intention to repeal it impliedly ^ the 
latter two Ordinances relating only to Indian coolies and being 
not inconsistent with themselves. We must take it, therefore, that sec. 
21 of Ord. No. 11 of 1865 subsists in force side by side with sees. 6 
and 7 of Ord. No, 13 of 1889, as amended by Ord. No, 7 of 1890. 
The effect of these two latter sections as so amended is, that no cooly 
shall be punishable for desertion, if the monthly wages earned by him 
shall not have been paid in full within sixty days from the expiration 
of the month during which such wages shall have been earned. The 
result is that a cooly falling under the category of" Indian Coolies" 
has, when charged with desertion, two defences open to him founded 
on; non-payment of wages — he has the old defence under Ord. 
No. 11 of 1865 in respect of wages left unpaid for more than a month, 
but to avail himself of this he must have made the demand 48 
hours before leaving ; and he has also the new defence under the 
Ordinances of 1889 and 1890, for the latter defence no "demand " 
being necessary but the period during which wages must have 
been paid is sixty days. 

" Reading between the lines of Mr. Dornhorst's very clear and 
able opinion, it is not difficult to see that, but for the ruling 
of the Supreme Court in Henly v. JFellayan^ Mr. Dornhorst would 
have decided that the earlier enactment was repealed by the later 
and that, therefore, coolies could not demand their wages within 
48 hours, and walk off the estate at the expiration of that period 
if they had been paid up to within 60 days of the expiration 
of the month for which they claimed wages * * * It only requires 
a short Ordinance declaring that any provision in any previous Ordi- 
nance (especially Ord. No; 11 of 1865) inconsistent With Ord* 
Nos. J3 of 1889 and 7 of 1890 shall be repealed **• Inasmuch 
as sees. 6 and 7 of Ord. No. 13 of 1889 are decidedly incon- 
sistent with sec. 21 of the principal Ordinance, we cannot under- 
stand how an experienced Judge of the Supreme Court Bench 
could maintain that the latter has still force concurrently with the 
other *** That the Legislature du2 intend to repeal sea 21 of 
Ord. No. 11 of 1865 admits of no possible doubt." 
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"There ^re two inconsistent enacments relating to desertion ♦ ♦ • 
The anomaly has arisen from the omission of ^the Legislature 
to declare expressly in sec. 7 ofOrd. No. 13 of 1889 that the 
provision therein contained was substituted for the provision in 
sec. 21 of Ord, No. 11 of 1865." 

'* The following are the propositions we deduce from the several 
(Labour) enactments, and we should wish to know whether they are 
inconsistent with the language of any of the sections : — 

(1) The labourer is a monthly servant, entitled to be paid his 
wages monthly, and to leave on a month's notice. 

(2) Failing notice at the end of the month, there is an implied 
contract to serve the following month ; but the renewal of 
the engagement is no bar to the enforcement of a claim for 
wages the following month by law. 

(3) If January's wages which are due on 1st February are unpaid 

for a month at the end of February, the labourer may 
demand payment within 48 hours ; and, failing payment, he 
is free to leave. 

(4) If January's wages are unpaid on 1st April, that is, within 60 

days of the expiration of the month in which they were 
earned, the labourer is entitled to leave without any demand 
or any notice. We venture to think that, if the above pro- 
positions represent the Law, there is no inconsistency in them, 
and that in Henly v. WeUaya/a the Supreme Court upheld 
the intention of the Legislature. There is reciprocity in the 
extension of time for payment of wages by the Ordinance 
of 1890. Where master or cooly agrees that the wages shall 
remain in arrear for more than a month, the cooly becomes 
entitled at the end of the second month to leave without 
notice. Our evening ccmtemporary (the limei) and some 
of aur planting friends are mistaken, we submit, in thinking 
that alabouier may not claim his wages (subject, of course, 
to deductions) at the end of every month ; but his service 
continues for the month on which he has entered. If the 
wages be unpaid that month too, then he may make a 
peremptory demand, non-compliance with which within 48 
hours frees him from service. If the wages be in arrear 60 
days, ijpso facto the contract of service ends if the cooly desires 
it. This is our understanding of the law. 

** We adhere to the view that the alternatives of quitting after 
demand of wages when they are one month in arrear, and of 
quitting without notice or demand when wages are two months in 
arrear, do not carry any contradiction or inconsistency. 

" As a matter of law we are quite willing to accept the dichim 
that the Ordinance of 1865 is inconsistent with that of 1890. But 
we hold there is no inconsistency or contrariety asjaltnatter of fdct^ in 
the provisions that a man must allow his master 48 hours to pay up 
when two months' wages are due to him, while, where thru months' 
wages are due, he is free to leave without any demand. We would 
look upon such provisions as consistent because they are graduated: — 

(1) A month's notice, if a month's wages, or no wages, are due. 

(2) A demand of payment within 48 hours, if one month's wages 
are due. 

(3) Neither notice nor demand if three months' wages^iare due." 
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" The law on the subject of desertion, stripped of l^;al quib- 
bles is simply this. An estate cooly is a monthly servant, that is, 
his engagement is for a month's service, and there is an implied con- 
tract to serve the following month, so that, if he is desirous of leaving 
he must give a month's notice to his employer. His wages become 
due on the 1st of the month following the month on which he 
worked on the estate. If his employer refuses payment of bis 
wages he can sue his employer for them ; but if the wages earned 
by him, or the debt for wages, remained unpaid at least for a 
month after it ought to have been paid, the labourer is not liable 
to punishment for desertion, if 48 hours before such desertion 
he had demanded the payment of his wages. By the amending 
OrdinanclBS of 1889 and 1890, if the wages of the labourer are 
left unpaid for sixty days from the expiration of the month 
during which such wages shall have been earned, he can leave 
the estate without giving the 48 hours' notice required by the 
old Ordinance (No. 11 of 1865). Where is the difficulty* in 
understanding the simple matter ? Where is the anomaly, where 
the inconsistency, where the contradictoriness ?" 



Wijeya- 

singhey. 

Ryan. 

2aL.B.,93. 



Month's notice to Clerk. 

A clerk as such is not " a domestic servant," and is not 
entitled, before dismissal, to a month's notice or a month's 
wages, unless the terms of his engagement were on the footing 
of the custom as to the month's notice or the month's wages 
usually governing, the contracts of domestic employees with their 
employers. 



lllonthly Service. (Sec. 3 of Ord. No. 11 of 1865.) 



ColviUe V. 
Bamasamy. 
2S.C.C.,W. 
Master's ob- 
ligation to 
find work. 



Campbell v. 

Mcuayan. 

6S.C.C.,148, 

Month in 
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Scowcroft V. 

ss.c.c.se! 

Monthly 
servant. 



(1) In a contract of service from month to month made 

between employer and labourer ly parol, which contains 
a term that the servant is to be paid at a specified rate 
only for every day that he works, a corresponding term 
will be implied on the part of the employer, unless the 
contrary is expressed, to furnish the servant with work, or to 
give him the opportunity t6 work, on all usual working .days 
during the period of the service. 

(2) An estate cooly after giving, on March 21st, a month's 

notice to leave, did not work for thirty days and left on 
April 30th, The Magistrate held: that the month contem- 
plated in sec. 3 was a " month of days of work." The Su- 
preme Court in appeal ruled that it was not so, and that the 
cooly was right in leaving after April 21st. 

(3) Where there was no fixed number of working days |>^ mensem 

on which the superintendent was bound to find work for 
the labourers. Held, that the monthly payment of wages, 
at a daily rate, for the number of days only on which 
the superintendent gave out work, does not make a cooly 
a monthly servant within the meaning of sec, 3 of Ord. 
No. 11 of 1865. 



* It is noticeable that in none of the comments quoted above, the 
point (see page 161) which Mr. Taylor wished to see determined by the 
^supreme Court is dealt with at all. 
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Not Servants under Ord. No. 11 of 1865. 



Rodrigo 

Be Mel. 
1N.L.R,91. 



Young 

V. 

Rodrigo. 
9S.C,C.,U7. 



(1) A person who, by a written contract, undertakes for wages to 

attend at certain places for and in the work of dragging nets 
cast into the sea is not a servant within the meaning of Ord. 
No, 11 of 1865, and not being a servant he cannot contract 
himself into the criminal provisions of that Ordinance. 

(2) A dhoby is not a menial, domestic or other like servant within 

the meaning of Ord, No. 11 of 1865, 



Clarence, J. 
on daiise 
24 of Ord. 
No. 11 of 
1805. 

4S.C.0., 6. 



Cayley, C.J. 
on the same 
4S.C.C., 6. 



Period of Absence. 

(1) 



(2) 



(Sec. 24 of Ord. No. 11 of 1865.) 

The clause, so far as it purports to deal with what is 
styled " the period of imprisonment ** is to me unintelligible. 
If any interpretation can be put upon that clause, it seems 
to me to favour the supposition that the Legislature when 
passing this Ordinance did not understand a conviction of 
"quitting service" as discharging the contract. 

The section merely requires the Court to award, if the employer 
shall so select, that no part of the imprisonment shall be 
counted as part of the period of service, which would other- 
wise have to be done in the case of a servant who had con- 
tracted to serve for any specified time. But there is nothing 
in that section to show that in cases^ where there was no such 
awards the imprisonment of itself puts an end to the service. 



Kandasamy 

T. 

Muthamma, 
JN.L.B.,71. 
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C.J, 
Employer . 
must be 
described 
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Proseentor. 

In my opinion the employer is the only person who can properly 
prosecute for oflfences under the Labour Ordinance, because he is 
the only person injured. It is not like an assault or breach of 
the Queen's peace, nor is it an offence which concerns any one but 

the parties themselves No doubt a kangany is not a complete 

stranger, and, if he stated and proved that he was instructed by 
the joint employer to set the law in motion, possibly a Magistrate 
might be justified in issuing process on his complaint ; but in that 
case the employer should be described as the complainant and thus 
made responsible for the proceedings. 



Re-engaging. 



JHek Lauder 

V. Rmnen. 

P.O., Hat- 

toD, 17,965. 

S.C. 

Bfinntes, 
Oct. 16, 1896. 

Acceptance 
ofwitndraw- 
al of notice 
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conveyed to 
party with- 

drai)7ing. : 

Anderson \. 
SintUMamy. 
Beportedm 
the Times of 
Ceylon of 
Jan. 31, 
1896. 



(1) Where a kangany gave due notice of his intention to leave 

the manager's service on a certain date, and before that date 
came to the manager and retracted his notice, but yet left 
the service on the day specified in the notice. Held, that 
it was necessary, before the kangany could be convicted cri- 
minally for quitting the manager's service, that the manager 
should shew ihat the Kangany knew the Manager had 
accepted his withdrawal^ and that the acceptance of the with- 
. drawal had been communicated to him. 

(2) Accused belonged to a gang, to the kangany of which the 
complainant had given a " tundu," that thfe kangany and 
his gang would be paid off on settlement of a certain out- 
standing debt. The debt was paid by an estate proprietor 
who was desirous of engaging the kangany and his force. 
Five days before the rest of the gang to which the 
accused belonged left, the complainant, hearing that the 
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accused did not intend ta go with them, re-engaged him 
pluced Hm on the check-roll and gave him an advance in the 
usual way. But the accused, after such re-engagement, left 
the esftate with the others. This act was complained of as de- 
sertion on the part of the accused. On the acquittal of the ac- 
cused in the Police Court an appeal was filed at the instance 
of the Attorney-General. In aflfirming the acquittal, Withers 
J. said, '< Mr. Anderson avers that he entered into a new 
contract of service with the accused, placed him on the 
month's check-roll and advanced him ric^ in the usual way. 
I think this was an unconscionable agreement to make with a 
man while this paper was unrecalled. However it may have 
bound him to the cooly, I cannot hold for a moment . . 
that he could bind the cooly to him within the criminal 
provisions of the Labour Ordinance." Again, "On and 
from that day [of issuing /the tundu\ the men, including 
the defendant ceased to be Mr. Anderson's servants, at 
all events their service was suspended.'^ Again, ••The 
cooly [the accused] I take was acting as he thought it 
proper to act, and indeed as the unrevoked paper intended 
he should act I question very much if all the circumstances 
of the case were fully explained to the cooly before he 
re-engaged' himself . , and in thiat view his new cantrad 
wets of no force or effect^ 



Reseission of the Contract. 



Cavley, C.J. 

on the res- 
cission of 

t^e contract 
under Ord. 

No. 11, 1885. 
4 S,C.C., 3. 
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(1) So far as regards civil liability, it is not competent to 
one party by his own act to rescind a contract. As 
observed by Mr. Justice Blackburn in Unwin v. Clafh 
(36 L. J. M. C, 193), a breach of a contract accompanied by 
a declaration of an intention not to complete it may give 
an option to the person injured, if he pleases, to rescind, 
but gives no rights to the wrong-doer. Nor do I see that 
any distinction is to be drawn between civil and criminal 
responsibility in cases of this kirid. The Ordinance renders 
penal certain breaches of contracts between masters and 
servants, which would otherwise give rise to a civil liabilily 
only, but (the Ordinance) does not make any alteration in tk 

^ law relating to the rescission ofcontfacts. The quitting of the 
complainant's service by the defendants, for which they 
have been punished, assuming such quitting to have 
been animo non revertendi, may perhaps be regarded 
as a renunciation of the contract on their part, but such 
renunciation being unilateral cotdd not operate as a resdS' 
sion of the contract of service, unless adopted by the 
complainant ; and I cannot consider the exercise by 
the complainant of his legal right to have the defondants { 
' punished such an adoption of this t enunciation as to operate 
as a dissolution of the contract. To hold this would be ia 
effect to hold that a servant may put an end to his contcad 
of service by a wrongful act against the wish of the employei« 
unkss the employer is willing to forego his right under the 
Ordinance of having the servant punished ibr his misconduct 
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(2) This is ftn Ordinance imposing criminal punishment upo^ 

certain breaches of contract, which, but for the Ordinance, 
would be the subject-matter of civil actions only as between 
the master and servant. So long as the contract of service 
subsists, every successive breach of it may fomi the subject of a 
civil action ; and so, I apprehend, may every breach, crimi- 
nally punishable under the Ordinance, form the subject of a 
criminal prosecution. When a ser\'ant who has bound him- 
self to serve a master for a term deserts from his master's ser- 
vice during the term without lawful excuse for so leaving his 
work, he does not put an end to the contract. It takes both 
parties to rescind the contract. The mascer may, if 
he chooses, adopt the servant's act and treat the con- 
tract as rescinded, but he is not obliged to do so. When the 
Ordinance speaks of a servant as " quitting the service of 
his employer without leave or reasonable cause," the Ordin- 
ance, I take it, contemplates the departure of the servant from 
the master's work in a manner which would be lawful were 
the contract at an end, but which, the contract not being 
at an end, is unlawful ; and the Ordinance goes on to say 
that that breach of contract shall be punishable in a cer- 
tain manner. There is nothing which leads me to think 
that the Ordinance intended that such punishment 
should have the effect of clothing the servant's unlaw- 
ful departure with the effect of determining the contract. 
When the Ordinance speaks of the servant as '* quitting his 
employer's service," it cannot mean that he thereby ceases to 
be subject to his contract of service. I cannot see that the 
employer who prosecutes the servant criminally for attempt- 
ing by unlawful means to evade all future fulfilment of the 
contract, is to be on that account regarded as having accepted 
a rescission. Quitting an employer's service without reason- 
able cause is an unlawful at^mpt to rescind the contract of ser- 
vice. The legislature has made it criminally punishable, that 
is, has constituted it an offence. It seems to me an offence 
which may be committed several times during the duration of 
the contract, and may on each occasion be made the sub- 
ject of a fresh criminal prosecution. 

(3) In Baker's case (26 L.J.M.C., 193) it was held that the first 
conviction of a servant for " absenting himself unlaii^fully '* 
did not put an end to the contract^ and that the servant's 
refusal to return after the imprisonment was punishable as a 
new '* absenting himself." In the Court of Exchequer the 
Judges were divided in opinion. Chief Baron Pollock ex- 
pressed a decided opinion that if the first conviction was for 
a remuneration of service, accompanied by a notice to quit, 
the contract was thereby determined, and the servant having 
been punished for that could not again be convicted. In 
Youle V. Mappin (30 L.J.M.O., 234) two Juc^ges out of three 
held that where a servant went away animo non revertendi he 
could be convicted only once, and not again for refusing to 
go back after imprisonment* In Umtm v. Chvke (35 L. J. 
M.C., 193) a servant having been refused an advance of wages, 
absented himself from work, saying he would not remfn 
but would go to prison and break his agreement. On 
refusal to return after imprisonment he was charged 
again* In the Queen's Bench Cotirt two judges agald'^ jofib 
h^ld tha^ a se^mljt conviction would be corre^U i [ 
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(4) Holding as I do decidedly upon principle, and independently 
of authority, that a servant who has been convicted and 
imprisoned under Ord. No. 11 of 1865 for unlawfully quitting 
his master's service may be a second time convicted ci 
unlawfully absenting himself from his master's service, 
if he refuse to resume work at the end of the imprison- 
ment, I do not find the authority of the English ded«i 
sions tn paii materia to be to the contrary. , 

Seducing from Serviee, (Sec. 19 of Ord. No. ll of 1865.) ' 

(1) The defendant claimed a right to detain the coolies until 
coast advances and expenses of transit were paid. HeXd^ 
that though the detention was unjustifiable^ yet the fact of 
seducing from employ within the meaning of Sec. 19 o^ 
Ord. No. 11 of 1865 was not established. 

(2) To support a conviction of seducing a cooly from employi 
in breach of Sec. 19 of Ord. No, 11 of 1865, it is necessary 
to show that the contract of sei vice was a monthly and r»ot a 
job contract. The mere payment monthly of wages for 
days that the cooly actually worked was not a payment 
of monthly wages at a daily rate, so as to raise the 
presumption of service under section 3. 

(3) Inducing a monthly servant to quit his master^s service 
in a lawful manner is not " seduction ' within the meaning 
of Sec. 19 of Ord. No. 11 of 1865. 



(4) When coolies are engaged for a particular work, the service, 
within the meaning of the penal clause of the Labour 
Ordinances, ceases when the work is over or given up; 
and the employer cannot detain them till money due to 
him for advances be paid, nor can he pass them on to 
some other employer who would pay him their debts. 

(5) A man named Weerasanay was found one night, five miles 
away from the lines of Densworth estate, with a cooly named 
Ponnamma. The man was charged under Sec. 19 of Ord. 
No. 11 of 1865. He appealed. In appeal it was observed 
by Bonser, c.j : " It is not stated that they were bound 
to be in the lines during the night. They were found 
at no very considerable distance from the estate; the hour 
and the distance were quite consonant with the wonian's 
having an intention to return to the estate, and her 
desertion cannot be assumed without some evidence. Even 
a yard away from the estate if they, were found, with two 
passage tickets for India, it may be evidence that they 
were going on to India, and may be suflficient to presume 
desertion. However that may be, in the present case 
there is no evidence to presume guilt on the part of the 
accused." 

TransterrlnK Serviee. 

(1) A master has no right to transfer to another his serrant^s 
contract of service with him without the servant*s consent. 

^ii^' (2) See under seducing from service under Ord. No. 11 of 1865 the 
I c L.B.,8s. case of j Dumphy v. O^Brien, 
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Wages ainpaid. (Sec. 21 of Ord. No. 
Ord. No. 13 of 1889.) 



11 of 1865. Sees. 6, 7, of 



(1) For the servant to be excused for desertion, his due wages 
must have been left unpaid for a month ; that is, the debt 
for wages must have remained unpaid for at least a month 
afteit it aught to have heen paid. 

(2) In defence to a charge of desertion it was contended that 

more than one month's wages were due to defendants, 
and that they had given the 48 hours* notice under Sec. 
21 of Ord. No. 11 of 1865. Held, that the correct rule was 
for calculating whether anything remains due to the cooly 
for the last day of the month immediately preceding the 
last month of his stay on the estate, after deducting the 
value of the rice supplied and advances made to him. 

(3) A charge of insolence, under Section 11 of Ord. No. 11 

of 1865, is not withm the purview of Sec. 21, and con- 
sequently a servant may be convicted and punished under 
such a charge, although it appears that wages had remained 
unpaid for forty-eight hours after a demand. 

(4) When a labourer charged with desertion seeks to justify his 

act on the ground that his wages have not been paid with- 
in the prescribed period, the burden of proving such non- 
payment is on the accused ; but, as in the case of an estate 
cooly and his master the accounts are usually with the latter, 
the Court will call on him (the master) to produce them so 
as to place the Court in a position to strike the balance be- 
tween the parties. 

(5) SemdUt a mere promise or a mere offer by an employer, with- 

out actual tender of money, coupled with servant's declining 
to accept it, would not be tantamount to the payment of 
wages, and so would excuse the quitting of service, 

(6) Where a kangani pleaded, under Sec. 7 of Ord. No. 13 

of 1889, non-payment of his wages as a plea against his con- 
viction, under Sec. 11 of Ord, No. 11 of 1865, for mis- 
conduct in the service of his employer, in that he interfered 
with the coolies in their work. Heldf that the section pleaded 
did not apply. Bonser, C. J., said : " The section referred to 
only applies to certain specified cases — neglecting or refusing 
to work, quitting service without leave or reasonable cause, 
or neglect of duty. They are all negative acts of misconduct. 
Positive acts of misconduct, such as drunkenness or inso- 
lence, are not excused by reason of the employer being in 
default in paying wages. The distinction between the two 
cases is very clear, A man whose wages are in arrearfor the 
statutory period may refuse to work any longer, but he is not 
justified in annoying or insulting his employer.'^ 

(7) The wages of the accused were in arrears for a period of sixty 

days. Now, under Ord. No. 13 of 1889, before arrears of 
wages could aflford an answer to the cooly charged with de- 
sertion, it was necessary that he should have demanded his 
wages, and that a period of 48 hours should have elapsed after 
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notice and the wages remained unpaid ; but by the S&ending 
Ordinances (No, 7 o{ 1890) if the wages are in arrear for the 
prescribed term, it in itself affords a fall answer to any pro- 
secution for desertion, and this raises the very important 
question, whether it does not terminate the original contnut of 
service. • . « , The point seriously affects the Labour Laws. 
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(8) Eren if there was an agreement between a labourer and his 

employer, that loans for procuring coolies should be set off 
against wages due, it cannot have the effect ^of making him 
criminally liable for desertion, if at the time of quitting ser- 
vice the monthly wages earned by him shall not have been 
paid in full within sixty days from expiration of the month 
during which such wages have been earned. Lawrie, J. said: 
** It is not necessary now to decide what the effect of that 
agreement would be in a civil case for wages. It surely has 
no effect in a criminal case. If this kaneani (who entered into 
that agreement) is not liable to punisnment (for desertion) 
under the Ordinance, he has not made himself liable by this 
agreement cnminally, , . . , His wages for a month were not 
paid to him ; more than sixty days elapsed under the Ordi- 
nance ; he was not liadle to punishment if he then left ; he did 
not rencler himself liable to punishment because he agreed 
with his employer that he might retain the wages in payment 
of a debt ; that was an advantage to the employer, which I 
assume the employer might gain by (civilly), but the agru- 
ment camxot bring within the punitive clauses of the Labour 
Ordinance a man who is not liable tofmnishment if he hctd not 
made the agreement'^ 

(9) A labourer acquiesced in an arrangement that his wages as 

they became due should at certain intervals of time be 
passed to the credit of an account with the kangani who owed 
money to the estate and received an account of his gang ; it 
was held that since he had consented to the agreement he 
could not plead the privilege of Ord, No, 13 of 1889, that 
leaving the estate was no offence inasmuch as his wages 
had not been paid to him for sixty days prior, 

(10) An estate kangani employed on a monthly contract of hire and 
service, whose wages for ten consecutive months were due and 
unpaid at the time of his quitting service after notice of less 
than one month, is not guilty of an offence under Sec 11 of 
Ori. No. 11 of 1865, in the absence of proof that the 
sums of money alleged to have been advanced to him by his 
master were on account of anticipated wages. 

(11) Only advances by way of anticipated wages can be taken into 
account in computing what, if anything, is due to a labourer 
by way of wages earned by him at the date of his comnutting 
the offence of quitting service without leaver etc. Just as the 
value of rice and clothes supplied to a labourer in ihe course 
of service, arid for his use as a servant, so may money 
advanced to him for a similar purpose, be deducted 
in the computation of an account of what wages, if any, are 
due and unpaid at a certain date and for a certain period. 
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(12) ** In endeavouring to fix the meaning of the words to " 3,\\ ad- 
vances of money'' made to a labourer, I hold that an advance is 
diffetentfram a loan. It is competent to turn to section 12 (of 
Ord. No. 13 of 1889) to see what is there meant by an 
advance; it there means money, food, clothes, or other article 
which had been advanced or supp ied to the labourer as 
against the wages for which he may be suing; and old advances 
may not be taken into consideration (in computing the 
amount of wages due j, only advances or supplies made 
within the period for which wages are claimed and the 
subsequent sixty days. Whatever was formerly the effect of 
the customary understanding that large loans made to a head 
kangani were to be repaid out of wages, and that wages 
could legally be retained in payment of old advances, I 
think that customary understanding was corrected by the 
Ordinance I have quoted, which enacts that as a set-off to 
wages shall be put only advances made against wages, not 
(as I read the Ordinance) advances for bringing coolies 
and the like." 
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Written Contracts. (Sec. 7 of Ord. No. ll of 1865; Sec. 8 of 
Ord. No. 13 of 1889.) 

(1) The contract was one for service for a year certain. It was 
held^ that in order to make a servant criminally responsible 
under Ord. No. 11 of 1865 for breach of such contract, 
it is necessary that the contract should comply with 
the requirements of Sec. 7, but it is not necessarily 
null and void for lack of such compliance. It may 
be perfectly good as creating a civil obligation between 
the parties, though breach of it will not subject either party 
to criminal liability. 

(2) Unless some definite term oj service is expressed in a written 
contract of service, it will be obnoxious to Sec. 7 of Ord. No. 11 
of 1865, and the servant cannot be criminally punished 
under that Ordinance. 
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(3) Parol engagement for two months is obnoxious to Sec, 7 of 
Ord. No. 11 ot 1865, and party to such agreement, on breach 
of it, is liable under the Ordinance. 
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(4) A labourer who enters into a contract for a year's service, 
but which contract is invalidated for want of writing as re- 
quired by Sec. 8 of Ord. No. 13 of 1889, cannot be convicted 
of acts made penal in respect of monthly servants, merely be- 
cause his name is on the check-roll, and he woiks as any 
other monthly labourer. 

f^ Note.^Jn Mr. Panabokke's jadgment in the OrweU case, p. 161, C' 
case No. 24681 is reported as Dickson v. Perera. The name Dickson v. Perian 
p. 171 is from the Ceylon Examiner's *' Recent decisions." 
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ACOEPTANCB, 2. 6. 8. 9. 10. 11- 53. 96, 121. 

AoceptilatioD, 136. 

Accessory obligations, 111. 

Accord and Satisfaction, 95. 147. (Sec p. 138) 

Act of God, 82. 

Advertisement, 4. , ,«« 

Agency, 26-83. 102. 103. iMandatum, 133. 

Agreement, 1. 38. 89. 147. 

Appropriation of payments, 102. 134. 148. 
Assignability and negotiability, 89. 
Assignment, 86-89. 99. 
Auctioneer, 28. See pp. 4. 5. for Marlaw v 

HJtrr'iBon, 
BAILMENT, 148, See Dfpositum, pp. 

125-127. 
Benefieia, 116-118. 

(Beneiicium ExcustUmu, procedure in 
Ceylon : See Case in 2 N. L. R. 347; 
BUlsof Exchange, Bills of lading, 88. 89. 
Bonds, 84. 149. 

. of an infant, 1 1 . 

Broker, 28. 

CAPACITY, 10-35. 97. 106. 107. 114. 120. 

152. 

Catching Bargains, 71. 
Caveat Emptor, 102. 
Character in Servant's register, 157, 
Cession of action, 117-118. 
Civil Death, 20. 
Commission agent, 28. 
Covimodatunif 125. 
Communication, 6. 7. 74. 
Compensation, 135. 
Composition, 44. 149. 
Conditions, 57. 83. 94. 
Consent, 1. 46-72. 105. 
Consideration, 39-46. 97. 14», 
Consignation, 126. 135. 
Construction, 90. 91. 
Contracts : 

Definition, 1. 

English classification, 35. 

Tests, 3. 

Contracts of record, 30. 

Contracts under seal, 37 (See p. 150, case 
from ^tndt, 297.) 

Simple, 36. 

Under Statute of Frauds, 88. 

Uherriwae fidei, 58. 68. 

Marriage brocage, 80. 

In restraint of trade, 80. 99, 

In the alternative, 83, 108. 



Trade of felony, 80, 
Unlawful, 76-81. 99. 
Impossible. 81-84. 
Implied, 151. 4. 
By Correspondence, 7. 8. 
Corporations: 
Limitations, 33. 
Indictable, 33. 
May sue for libel, 33. 
Doctrines of Special and General! capa- 
cities, 34. 
Negotiable instruments, 34. 35. 
When need not use seal, 37. 
See also 144. 
DAMAGES, 91. 119. 128. (See English and 
Ceylon cases in 4 S. C. C, 2.) 
Death of proposer, 8. 
Deeds, 37. 145. Promises byideed, 10. 
Deeds by agents, 29. 
Deed by illeterate man, 50. 
Deed of separation, 78. 29. 
Del Cred$re agent, 28, 
Delegation, 139. 
Depositum, 126—127, 
Desertion, 159-166. 
Dhoby, 167. 

Discharge. 92-95. 100. 134-140. 
Disclosure, 57-60: 

Divisible promises, obligations, 94*109. 
Drunkards' Contracts, 26. 
Duress, 65-99. 

EMPLOYER breaking contract of Service, 

156. 
Employer's right to punish, 157. 
English Law in Ceylon, 143. 145. 
English and Roman- Dutch principles, 150. 

151. 
Enormis Latslo^ 106. 138. 
Escrow, 37. 

Estate owner's liabllites, 158. 
Estoppel : 
Agency by, 27, 
re corporations, 35. 
A feature of specialty contracts, 37. 
Equity : 

Infants' liability in, 18. 

Consideration in, 46. 

re misrepresentation, 61. 

re family arrangements, 68. 

re catching bargains, 71. 

re rescission, 76. 

Assignment in, 87. 

re restrictive covenants, 88. if^-' 

re Time and penal tie-", 91. ^ 
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Error (See Mistake) 
Evidence, 89. 90. 100. 146. 
Exceptio non numtratae penniae^ 124, See. 
149, under Bonds, 
FACTOR, 28. 
Failure of performance, 94. 
Father and undue iniloenoe, 67. 69. 
Fiduciary relations, 66. 
Floating obligation, 9, 
Forbearance to Sue, 42. 43. 
Fraud : 

Elements of, 62. 

Moral, 63. 

Effects of, 64. 

On creditor, 77. 

See also 98. 106. 

01 FT OR DONATION: 
Gift as loan, 51. 
Nature »f, 120. 

Who can make a, 120. 

Of all one's property, 121. 

Acceptance, 121 (See case in 2 N. L. R. 72.) 

Delivery, 122. 

Revocation of, 122. 123. 

MortU Causa, 122. 123. 
Gifts to a Sisterhood, 69. 
Gratuitous service, 41 . 

promise, 37. 

Grumbling assent, 8. 
Guarantee (See Suretyship.) 

KEIR bound by pigms, 128, 
Beres pums, 135. 
Holmes' theory, 40. 

Tg nor arUia juris. 47. 48. 
Illegal contracts,' 76— 81, 99. 
Immoral consideration, 78. 
Impossibility, 81—84. 
Imposition, 70. 71. 
Improvidence, 71. 72. 
'Indian coolies." 164 * 
Indivisibility. 110. 111. 
Infants: (10-19.) 

Relief Act, 10. 13, 14. 

Marriage of, 12. 

Serving for wages, 11. 160. 

Apprenticed, 14. 15. 

Tortious liability of, 17, 18. 

Contracts of, 12. 15. 16. 106. 114. 

Gifts to or by, 120. 121. 

Trading, 19. 152. 
Influence: (66-72. 99.) 

Meaning of undue, &^. 67. 

Arising from conduct, etc., 66. 

Presumed from special relations, 67-69. 

Spiritual, 69. 
Insanity of proposer, 8. 
Insolence. 160. 171. 

Insolvency, 86. 115. 132. 138. 139. Woman 
trading alone, 22. 
Instalments, failure to deliver, 94. 95. 
Insurance, 57. 58. 78^ 
Interest, 119. 124 144. 151. 
Interest in land, 38. 143. 
International law, 79. 
Interpretation, 89. 90. 91. 

* Lawrie, A. C. J., in a recent case (In 

2 N. L. R.) questions (and overrules) the 
opinion of Clarence, J., in Henlyy.Wellayan, 



JOINT obligation, 152. 
Journeyman artificer, 157. 158. 
Judicata res, 139. 
Jurtsjvrandi exceptio, 139, 
LABOUR Laws, (See 156 for Index.) 
Lease, 13M32. 11, %^,9\m2. 
Lease goes before Sale, 132. 
Legal fraud, 63. 
Legal Surety, 116. 

L^ainlity of Estate owners, and master, 158. 
Liquidated damages. 91. (See 150, eaM in 
Morgan, 218.) 
Loan, 123. 124. 
Local Boards, 144. 
Lunatics, 25, 106. 
MANDATE, 133-134. 
Marriage contracts,, 60. 64. 77. 80. (See 100, 

Hall V. Wright.) 
Married woman : 

Separate estate of. 21-24. 146. 146. 

Under English Common Law, 19. 20. 

When/ew^ sole, 21. 115. 

Trading, 19 20. 115. 

Contracts of, 21. 22. 106. 115. 114. 

Gifts by, 121. 
Master and Servant, 133. 156-173. 
Material attribute, 54. 
Maxims, 101-104. 
Memorandum, 39. 
Merger, 95. 135. 136. 
Minor, (See Infant,) 
Misrepresentation, 46, 56-61. 63. 98. 
Mistake, 46-56. 98. 105. 129. 
Money paid by mistake, 50. 

under compulsion, 65. 

— — -—under unlawful agreement, 81. 

under a void agreement, 152» 

(See 151. case in 2 C.L.R. 191.) 
Month's notice to clerk, 166. f 
Monthly service, 166. 
Municipality, 144. 162. 
Mutuum or Loan, 123. 124. 
NECESSARIES, 13. 15. 16. 
Negotiable instruments, 12. 35. 89. 
Notice re Assignment, 87. 
of Election to rescind, 74. 



of acceptance, etc. (See acceptance.) 

re principal's death, 33. 

to Municipality, 152. 

re proposer's death, 8- 

Novation, 84. 139. 140. 
OBLIGATIONS : 

Natuie of, 105. 

Divisions of, 108-112. 

Divisible, 94. 109. 

Indivisible, 110. 111. 

In Solido, 109. 

Penal, 91. 111. 112. 

Floating, 6. 
Offers, 4-6. 
Opinion, 61. 62. 63. 
factum Antichresis, 128. 
Partnership, 12. 34. 62. 60. 86. 88. 
Past consideration, 44, 45. 
P'lwn, 127, 128. 153. 



t In D. C. Kandy 9915 (unreported and 
also not a Supreme Court ruling) it ww held 
following an English case that in lieu of 
month's notice the Employee cannot set-off 
wages of a month. 
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Payment : 

By stranger, 52. 134. 

How made, 93. 134. 135. 

Of smaller sum for larger debt, 44. 151. 

Partial, 110. 

By surety, 118. 

(See also under Money.) 
Penalties, 91. 
Performance, 82. 83. 84. 85. 93-95, (See 

Specefif performance.) 
Prescription, 45. 137. 145, 
Price. (See Sale.) 
Principal and agent. (See Agency.) 
Privileges to Sureties, 116-118. 
Prodigal, 106. 121. 

Promises : 

Tacit, fictitious, 4. 
Implied, 4. 44. 45. 
Illusory, 9. 

To do what one is legally bound to do. 45 
To do what one may not legally do, 97.. 
To perform contract with third party, 43. 
Purchase and Sale. (See Sale.) 

QUANTITY and quality, error as to, 54. 

Quantum meruit, 94. 153. See Stork v. Or- 
chard in 2. S.C.R. 1.) (See Anton, 288, 
Hull V. Heightman.) 

RATIFICATION 

Of infant's contracts, 13. (106.) 

Of agent's acts, 27. (See Leake on Con- 
tracts, part ii. ch. 2. 
Recognizance, 36. 
Re-engaging Servant, 167. 
Release, 82. 136-138. 
Renunciation, 93. 94. 
Representation, 46, 56, 57. (See Fraud.) 
Reg per it domino, 82. 
Rescission, 72-76. 130. 92.137. 138.153. 

168-170. 
Restitutio in integrum, 138. 
Restraint on anticipation, 24. 
Restraint of trade, 80. 
Revocation : 

Of offer or acceptance, 6-8. 

By death, 8. 

Of agency, 32. 33. 

Of gifts, 122. 123. 
Rice advances, 172. 173. 



SALE: 

By sample, 56. 56. 

Disclosure in, 68. 69. 

To one's own self, 55. 129. 

Definition of, 129. 

Spei, 129. 

Price of thing on, 54. 129. 

Error in, 129. (See Mistake.) 

Periculum rei, 130 (See Hunter's Roman. 
Law pp. 285.286. 

Rescission of, 130. 

See also 153. 164. 
Satisfaction, 52. 95, 138. 147. 
Service : 

Monthly, 166. 

Seducing from, 170. 

Transferring, 170. 

Written contract of, 173. 
Set-off, 135. 
Specific performance, 42. 70.83. 108. 154. 100 

(Oases 8 & 9 under Discharge.) 
Statute of frauds, 38. 39. 
Stoppage in tranHtu, 89. 
Suretyship. (58. 112-119. 153. See 5. 

N. L. R. 807.) 

Disclosure in, 6^. 

Definition of, 112. 

Pothier's six Corollaries on, 112. 113. 

Discharge of, 113. 

Defence against creditor. 113. 

When women may be sureties. 114, 116. 

Kinds of sureties. 115. 

Qualifications of sureties. 116. 

Privilege to Sureties. 116-118. 

Surprise, 71. 72. 
Suspected relations, 68. 
TACIT Revocation, 7. 

renunciation, 116. 

consent, 131. 

Third parties : 

Promise to perform contract with, 43. 

Are under no liability, 84. 

Have no right, 85. 86. 

Contpafet for, 106. 107. 
Times and penalties, 91. 
Trust/ 85. 

Undervalue, 41. 70. 
Vendor, 59. 130. 
Wager, 78. 

Wages of a labourer, 171. 161-165. 
Warranty, 57. (See Condition:) 130. 
Written Contracts, 38. 131. 132. 143. 144. 175 
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